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US. Customs Service 
Treasury Decisions 
(77-193) 


Foreign Currencies—Daily Rates for Countries Not On 
Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal Reserve 
Bank of New York for the Hong Kong dollar, Iran rial, Philippine peso, Singa- 
pore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., July 29, 1977. 


The Federal Reserve Bank of New York, pursuant to section 

522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 

buying rates in U.S. dollars for the dates and foreign currencies 

shown below. These rates of exchange are published for the information 

and use of Customs officers and others concerned pursuant to Part 159, 
Subpart C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 


weer bar Sere oe aad wb aul oy $0. 2149 

PO FU POP e eee ere ees ascend . 2150 

le SN Oi in tess ke ceiidecanckass dann . 2147 

GT. 2 Son tcbacaelnasshasihtar ew . 2148 

SER Faas os ns Seaeeaetiece cot . 2145 
Tran rial: 

Ta Fisk cs Hewelnicnsas odie $0. 0140 
Philippines peso: 

SE SOU i lawn anken Gat wanted ookhe $0. 1350 
Singapore dollar: 

iia Sia cea iced aw aie Lele $0. 4056 

ET NE a necks euerdadsdauwmnangucs . 4056 

tN hc Petaeied eae saa . 4056 

i £3. 6S F~ Fea hs eons Tannen . 4060 

I dite sO ce ataitd ata 4080) 
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Thailand baht (tical) : 


EN x Silda deat maitinwaaninnanaes $0. 0490 
(LIQ-3) 


Ben L. Irvin, 
for Joun B. O’LovGutin, 
Director, 
Duty Assessment Division 





(T.D. 77-194) 
Foreign Currencies—Certification of Rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., July 29, 1977. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 77-178 for 
the following country. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 


purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates: 


Spain peseta: 


IN hic ccncrnanuxawacawemeeeni $0. 011541 

WOR sine onc nccnocineeenmeenes . 011540 

RE ionic sch ictiadeeaailumnes oa . 011639 

OE I og ican chk sae naniaeeie . 011631 

WE, FONG ose ctirccencesercncd nk . 011647 
(LIQ-3) 


Ben L. Irvin, 
for Joun B. O’LovGHuin 
Director, 
Duty Assessment Division 


CUSTOMS 3 
General Notice 


DEPARTMENT OF THE TREASURY 
Unitep Srates Customs SERVICE 


(19 CFR Part 134) 
COUNTRY OF ORIGIN MARKING 


NOTICE OF PROPOSED CHANGE OF POSITION RELATING 
TO COUNTRY OF ORIGIN MARKING OF RADIOS, STEREO 
SYSTEMS, TELEVISION SETS, AND OTHER SIMILAR 
CONSUMER ELECTRONIC PRODUCTS 


AGENCY: United States Customs Service, Department of the 
Treasury 


ACTION: Notice of proposed change of position 


SUMMARY: This document describes a proposed change of position 
relating to the country of origin marking of radios, stereo systems, 
television sets, and other similar consumer electronic products. This 
change is being considered because contemporary marketing practices 
make the current practice of placing the country of origin marking 
on the back of such products unacceptable as a means of conspicuously 


marking the products as to country of origin, as required by law and 
regulations. 


DATES: Comments must be received on or before: (30 days from 
the date of publication in the Federal Register). 
ADDRESS: Comments should be addressed to the Commissioner 
of Customs, Attention: Regulations and Legal Publications Division, 
1301 Constitution Avenue, N.W., Washington, D.C. 20229. 
FOR FURTHER INFORMATION CONTACT: 
Diane Bratter, Attorney, Regulations and Legal Publications 
Division, United States Customs Service, 1301 Constitituion Avenue 
NW., Washington, D.C. 20229 (202-566-8237). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Unless otherwise provided by law, section 304 of the Tariff Act of 
1930, as amended (19 U.S.C. 1304), and the Customs Regulations 
promulgated thereunder (19 CFR Part 134), require every article 
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of foreign origin (or its container) imported into the United States 
to be marked in a conspicuous place, as legibly, indelibly, and per- 
manently as the nature of the article (or the container of the article) 
will permit, in such a manner as to indicate to the ultimate purchaser 
of the article in the United States the English name of the country of 
origin of the article. 

The United States Customs Court, in Charles A. Redden (Inc.) v. 
United States, T.D. 44964 (1931), held that section 304 of the Tariff 
Act does not require that an article be marked with the country of 
origin in the most conspicuous place, but merely that it be so marked 
“4n any conspicuous place which shail not be covered or obscured by 
subsequent attachments or arrangements.” Under the rationale of 
the Redden case, it has been the practice of the Customs Service to 
permit television sets, stereo systems, radios, and similar articles to 
be marked as to the country of origin on the back of the article, where 
labels showing the model number and other technical data are nor- 
mally affixed. 

It has come to the attention of the Customs Service that many 
such articles of foreign origin carry a brand name which does not 
suggest foreign origin and, when offered for sale, are displayed in 
such a manner that a prospective purchaser is unable to examine 
the merchandise to determine the country of origin until the article 
has been purchased and unpacked at home. Consequently, the Cus- 
toms Service has determined that the current practice of marking 
these articles may no longer result, in a substantial number of cases, 
in such articles being conspicuously marked in a manner that will 
indicate to the ultimate purchaser the country of origin of the article. 


PROPOSED CHANGE 


Accordingly, it is proposed to require that radios, stereo systems, 
television sets, and similar consumer electronic products be marked 
with the country of origin on the front, top, or sides of the article 
in a manner which would ensure the visibility of the marking when 
the article is on display. 

This change is being proposed under the authority of sections 304 
and 624, 46 Stat. 687, as amended, 759 (19 U.S.C. 1304, 1624). Notice 
of this proposed change is being published for public comment pur- 
suant to section 177.10(c)(2) of the Customs Regulations (19 CFR 
177.10(c) (2)). 
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COMMENTS 


Before adopting this proposed rule, consideration will be given to 
any written comments submitted to the Commissioner of Customs. 
Comments submitted will be available for public inspection in accord- 
ance with section 103.8(b) of the Customs Regulations (19 CFR 
103.8(b)) during regular business hours at the Regulations and Legal 
Publications Division, Headquarters, United States Customs Service, 
1301 Constitution Avenue, N.W., Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this proposed rule is Diane Bratter, Attor- 
ney, Regulations and Legal Publications Division of the Office of 
Regulations and Rulings, United States Customs Service. However, 
personnel from other offices of the United States Customs Service 
participated in its development, both on matters of substance and 
style. 

(ADM-9-03) 


Lzeonarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


[Published in the FreprrAL Reaister August 3, 1977 (42 FR 39227)] 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1195) 


Tue Unirep Srates v. ZenirH Rapro Corporation, No. 77-19 


(— F. 2d —) 


1. Remission of JAPANESE Commopity Tax — ExLectronic Prop- 
ucts — § 303, Tarirr Act oF 1930 


Customs Court decision, holding that remission of Japanese 
commodity tax on exported electronic products constitutes a bounty 
or grant under § 303, Tariff Act of 1930, as a matter of law, reversed. 


2. Ip. — Prior CassEs 


In all prior cases in which a bounty has been found, the bounty 
or grant resided in, and was measured by, an excess over the remis- 
sion of excise taxes. 


3. Ip. — CoNGRESSIONAL INTENT 


Congress’ intent to provide a wide latitude, within which the 
Secretary of the Treasury may determine the existence or non- 
existence of a bounty or grant, is clear from the statute itself, and 
from the congressional refusal to define the words “bounty,” 
“orant,’’ or ‘net amount” for almost 80 years. 


4. Ip. 


Neither form nor nomenclature is decisive in determining whether 
a bounty or grant has been conferred. 


5. ADMINISTRATIVE CONSTRUCTION AND PRACTICE 


A long-continued, uniform administrative practice, if not con- 
trary to or inconsistent with law, is entitled to great weight, par- 
ticularly where those charged with its administration adopted that 
practice contemporaneously with the inception of the statute, and 
— Congress has repeatedly reenacted the statute without 
change. 


6 
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6. Ip. 


To sustain an administrative interpretation of a statute, a court 
need not find that interpretation to be the only reasonable one, or 
even the result the court would have reached had the question arisen 
first in a judicial proceeding. 


7. LEGISLATIVE History 


Nothing in § 303, or in its legislative history, requires that the 
remission of an excise tax alone must be deemed. a bounty or grant 
as a matter of law. 


United States Court of Customs and Patent Appeals, July 28, 1977 
Appeal from United States Customs Court, C.D. 4691 
[Reversed.] 


Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Chief, 
Customs Section, Velia A. Melnbrencis for the United States. 

Eugene L. Stewart, Frederick L. Ikenson (Stewart & Ikenson), Philip J. Curtis, 
attorneys of record, for appellee. 

Rivkin, Sherman and Levy, attorneys of record, for Amicus Curiae, Saul L. 
Sherman, Joseph S. Kaplan, Donald H. Rivkin, of counsel. 


(Oral argument on June 8, 1977 by David M. Cohen for 
appellant and by Frederick L. Ikenson for appellee] 


Before Markey, Chief Judge, Ricu, Baupwin, Lane and MIu.eER, Associate 
Judges. 


Markey, Chief Judge. 

[1] Appeal by the United States from a judgment of the United 
States Customs Court, 78 Cust. Ct. —, C.D. 4691, 430 F. Supp. 242 
(1977), holding that remission of a Japanese commodity tax, on elec- 
tronic products exported from Japan, constitutes a bounty or grant 
under § 303, Tariff Act of 1930, as amended, 19 USC 1303 (Supp. 
V 1975), and granting summary judgment to Zenith Radio Corpora- 
tion (Zenith). We reverse. 


Background 


In 1970, Zenith petitioned the Commissioner of Customs,’ alleging 
that bounties or grants were being bestowed upon the manufacture 
and export of certain products? from Japan. The Commissioner 


1 Although § 303 imposes the burden of making countervailing duty determinations upon the Secretary 
of the Treasury, regulations (19 CF R § 16.24(b) (1970), now 19 CFR § 159.47(b) (1976), require communica- 
tion with the Commissioner of Customs. 

2The products include: television receivers, radio receivers, radio-phonograph combinations, radio- 
television-phonograph combinations, radio/tape recorder combinations, tape players, record players and 
phonographs complete with amplifiers and speakers, tape recorders, and parts of television receivers: color 
television picture tubes, resistors, transformers (deflection components), and tuners for receivers with in- 
tegrated circuits. 37 Fed. Reg. 10,087 (1972), as amended 37 Fed. Reg. 11,487 (1972). 


239-681—77——2 
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investigated and, on January 7, 1976, published a “Final Negative 
Countervailing Duty Determination,” announcing that “no bounty 
or grant is being paid or bestowed, directly or indirectly, within the 
meaning of section 303.” 41 Fed. Reg. 1298 (1976). Zenith, pursuant 
to § 516(d), 19 USC 1516(d) (Supp. V 1975), contested the determina- 
tion in the United States Customs Court. 


The Japanese Tax 


The Japanese Commodity Tax Law, Law No. 48 of 1962, as revised 
and insofar as it appears in the record, imposes a single-stage “‘commod- 
ity tax’’ upon a manufacturer’s shipment of specified electronic prod- 
ucts for consumption in Japan. The same products are exempt from 
the tax when shipped for export.’ A tax paid on a shipment for home 
consumption is refunded if that shipment is later exported.‘ It is 
undisputed that the tax is internal, and that the application of the tax 
to internal shipments, while refusing to apply it to exports, is the sole 
governmental action which was adjudged below to have created a 
countervailable bounty or grant. 


The Customs Court 


Upon application by the United States, a three-judge panel was 
convened pursuant to § 108, Customs Court Act of 1970. 28 USC 225 
(1970). Both parties moved for summary judgment. Relying heavily 
upon Downs v. United States, 187 U.S. 496 (1903), the court held that 
remission of the Japanese Commodity Tax constituted a bounty or 
grant under § 303, as a matter of law.® 

Accordingly, the court granted Zenith’s motion for summary judg- 
ment and ordered the Secretary of the Treasury to determine the 
net amounts of the bounties or grants and to assess countervailing 
duties equalling those amounts ‘‘on the subject electronic products 
exported from Japan, entered or withdrawn from warehouse for con- 
sumption on or after the day following the date of entry of this 
Order.” 


* Tax exemption is also accorded certain goods sold at home to educational and welfare institutions, the 
National Museum, and other specified purchasers. 

4 We employ “remission’”’ to denote both tax exemption and tax refund, which are legally indistinct on 
this appeal. 

$A tax on American exports would be unconstitutional. U.S. Const. art. 1, §9, cl. 5. Fairbank v. United 
States, 181 U.S. 283 (1901). Amicus cites the remission of state taxes upon shipments into other states of the 
United States. Neither consideration is applicable to a determination under § 303. 

6 Judge Richardson wrote for the court. Judges Newman and Boe filed concurring opinions. The thorough 
treatment given the issues by the distinguished judges of the panel rests essentially upon an interpretation 
of Downs with which we differ. 
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The Issue 


The dispositive issue is whether the mere remission of an excise ” 
tax must, as a matter of law, be deemed a bounty or grant under 
19 USC 1303 (Supp. V 1975): 8 


§ 1303. Countervailing duties. 
(a) Levy of countervailing duties. 


(1) Whenever any country, dependency, colony, province, or 
other political subdivision of government, person, partnership, 
association, cartel, or corporation, shall pay or bestow, directly 
or indirectly, any bounty or grant upon the manufacture or pro- 
duction or export of any article or merchandise manufactured or 
produced in such country, dependency, colony, province, or other 
political subdivision of government, then upon the importation 
of such article or merchandise into the United States, whether 
the same shall be imported directly from the country of produc- 
tion or otherwise, and whether such article or merchandise is 
imported in the same condition as when exported from the 
country of production or has been changed in condition by 
remanufacture or otherwise, there shall be levied and paid, in 
all such cases, in addition to any duties otherwise imposed, a 
duty equal to the net amount of such bounty or grant, however 
the same be paid or bestowed. 


OPINION 


Prior Cases 


The rationale supporting the judgment below begins with the view 
that the applicable law is to be found in a paragraph from the 1903 
Supreme Court opinion in Downs, supra.® Though the Customs Court 
remarked the presence of an elaborate certificates-plus-tax remission 
scheme, it found primary support for its judgment in this paragraph 
(from which the court quoted the first and last sentences) in the 
lengthy Donws opinion: 


The details of this elaborate procedure for the production, sale, 
taxation and exportation of Russian sugar are of much less 


7 The parties have described the tax as a “commodity,” “consumption,” and “‘excise” tax. For clarity, 
we employ “excise’”’ throughout. 

§ The United States contends on appeal that under § 516(g), 19 USC 1516(g) (Supp. V 1975), the Customs 
Court exceeded its subject matter jurisdiction in ordering dutiesi mposed prior to publication of the decision 
in the Customs Bulletin. We do not reach that issue. 

® Post Downs, the world has seen two World Wars, an industrial revolution, a scientific revolution, and 
flight from Kitty Hawk to the moon. Customs duties, though large, are not our sole source of government 
funds, as they virtually were prior to 1916. If, nonetheless, the Supreme Court had established the law 
in 1903, mere passage of years could not effect our decision, the duty of revising laws to fit a new would 
having been constitutionally assigned to the Congress. 
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importance than the two facts which appear clearly through this 
maze of regulations, viz.: that no sugar is permitted to be sold 
in Russia that does not pay an excise tax of R. 1.75 per pood, 
and that sugar exported pays no tax at all. The mere imposition 
of an import duty of three rubles per pood, paid upon foreign 
sugar, is, like all protective duties, a bounty, but is a bounty upon 
production and not upon exportation. When a tax is imposed upon 
all sugar produced, but is remitted upon all sugar exported, then, 
by whatever process, or in whatever manner, or under whatever 


name it is disguised, it is a bounty upon exportation. [187 U.S. 
at 515.] 


Opinions must be read in their entireties and in the light of the facts 
of the case. Armour & Co. v. Wantock, 323 U.S. 126, 133 (1944). 
Though the first and last sentences of the quoted paragraph, considered 
in vacuo, would support the judgment below, their effect as binding 
precedent depends upon their relationship to the underlying facts 
and the remainder of the opinion in Downs. “It is a maxim, not to be 
disregarded, that general expressions, in every opinion, are to be 
taken in connection with the case in which those expressions are used.” 
Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 398 (1821). 

The clearest complete explanation of the complex Russian sugar 
scheme in Downs appears in the Board of General Appraisers’ opinion, 
Downs v. United States, 4 Treas. Dec. 405, 409-413, T.D. 22984 (1901). 


The excise tax and certificate elements of the scheme were there 
described as: 


VI. That, upon the exportation of said sugar * * *, the 
Russian Government, * * * released said sugar from said tax 
of 1.75 rubles * * * by a refund * * * a cancellation of in- 
debtedness, or otherwise. 


VIL. That, in addition to remitting said excise tax, the Govern- 
ment issued to the exporter a certificate certifying that he had 
exported * * * free sugar. That * * * such certificates * * * 
have a substantial market value * * *. 


VIII. That said certificates are sold to and used by sugar manu- 
facturers or refiners, who are thereby enabled to transfer from 
their “free reserve or free surplus” to their ‘free sugar’? an 
amount of sugar equal to the amount shown by said certificates 
to have been exported, which amount may then be sold for do- 
mestic consumption on paying the ordinary tax of 1.75 rubles 


er pood (to which free sugar is regularly subject). [4 Treas. 
ec. at 411.] 


The board recognized that the combination of (1) regular and 


additional tax rebates, and (2) export certificates, operated to confer 
a bounty on sugar exports: 
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It is manifest * * * that the * * * receives a valuable 
bonus * * * and that this bonus accrues * * * upon the ex- 
portation * * *. The export certificates or vouchers * * * are 
only the legal evidence of this valuable privilege or grant conferred 
by the Government, without whose authority such transfers of 

J ’ d 
sugar would be valueless and of no effect. 


Our conclusion, therefore, is that a bounty or grant * * * has 
’ ’ * z 

been paid or bestowed * * * so as to work a benefit or advan- 

tage * * * as follows: 


First. * * * the Government remitted or refunded the excise 
tax * * * or otherwise canceled the indebtedness of the sugar 
manufacturer, so that he was enabled to place his product upon 
the market free from the burden of either the regular or addi- 
tional excise tax. 

Second. The certificate * * * had a substantial market value, 
and was transferable, and operated as a premium, grant, bonus, 
or reward. [Jd. at 413.] 


The whole Russian scheme, involving import duties, remission of 
regular and additional excise taxes, export certificates, and sugar 
transfers, was before the board, which did not decide the matter 
piecemeal. Hence, the appellate courts were faced with a board deci- 
sion resting not on either of two independent grounds, but on a single 
ground having at least two important elements, and there was no call 
in Downs for the board, the Fourth Circuit, or the Supreme Court to 
decide whether a non-excessive remission of an excise tax constitutes 
a per se bounty or grant. 

On appeal, the Fourth Circuit. affirmed, Downs v. United States, 
113 F. 144 (4th Cir. 1902), adopting the board opinion and focusing its 
own attention on the export certificates: 


We reach the conclusion that the coliector of the port of Balti- 
more, under the provisions of the fifth section of the tariff act of 
July 25, 1897, properly imposed the duty now complained of by 
the appellant. We find that the Russian exporter of sugar obtains 
from his government a certificate, solely because of such exporta- 
tion, which is worth in the open markets of that country from 1 
ruble and 25 Kopecks to 1 ruble and 64 kopecks per pood, or 
from 1.8 to 2.35 cents per pound. Therefore we hold that the 
government of Russia does secure to the exporter of that country, 
as the inevitable result of its action, a money reward or gratuity 
whenever he exports sugar from Russia, and we think it was from 
such indirect grants as this that the congress of the United 
States intended to protect the manufacturers of this country, by 
authorizing the secretary of the treasury to make all proper 
regulations for the assessment and collection of such additional 
duties as were imposed by the collector on the sugars imported 
by the appellant. [/d. at 145.] 
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After devoting over ten pages to the elaborate Russian scheme in 
Downs, the Supreme Court referred to the petitioner’s position, 187 
U.S. at 512: 


It is practically admitted in this case that a bounty equal to 
the value of these certificates is paid by the Russian government, 
and the main argument of the petitioner is addressed to the prop- 
osition that this bounty is paid, not upon exportation, but upon 
production. 


The remainder of the paragraph initiated by that sentence explains 
at length how bounties upon exportation may operate as bounties 
upon production and vice-versa.’° The Court then responded to 
Downs’ argument that a Russian exporter received the same amount 
whether or not he exported: 


But the fact that he receives the same amount, whether the 
goods are exported or sold at home, is not the proper test whether 
a bounty is paid upon exportation. If no bounty at all were paid 
all sugar, or at least all “free sugar,’’ would pay the same tax, 
whether sold at home or exported abroad; and in this case the 
free sugar upon which the tax is remitted when exported would 
go abroad burdened with an excise tax of R. 1.75 per pood, which 
would prevent the manufacturer from selling it at such a price 
abroad as would enable him to realize a profit. The amount he 
receives for his export certificate, say, R. 1.25, is the exact 
amount of the bounty he receives upon exportation, and this 
enables him to sell at a profit in a foreign market. All manufac- 
turers would prefer to sell at a profit in a foreign market. All 
manufacturers would prefer to sell at home if they could realize 
a greater price than by selling abroad, but if by being paid a 
drawback, or by a remission of taxes, they can find a profitable 
market in a foreign country, so much sugar as is not needed at 
home will be sent abroad. [187 U.S. at 514-515.] 


Earlier in its extended opinion, the Court discussed the conjunctive 
effect of the import tariff and excise tax exemption parts of the 
scheme: 


If the additional bounty paid by Russia upon exported sugar 
were the result of a high protective tariff upon foreign sugar, and 
a further enhancement of prices by a limitation of the amount of 
free sugar put upon the market, we should regard the effect of 
such regulations as being simply a bounty upon production, 
although it might incidentally and remotely foster an increased 
exportation of sugar; but where in addition to that these regulations 
exempt sugar exported from excise taxation altogether, we think 


10 The Tariff Act of 1922, ch. 356, § 303, 42 Stat. 935, broadened the countervailing duty law to include 
bounties or grants paid on manufacture and production. 
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it clearly falls within the definition of an indirect bounty upon 
exportation. [Emphasis added. 187 U.S. at 513.] 


In the middle sentence of the paragraph containing the sentences 
quoted by the Customs Court, the Supreme Court reiterated its view 
that an import duty is a bounty upon production. Not without some 
confusion, the court thus bracketed its reference to import duty with 
comments that sugar sold in Russia was taxed and that exported was 
not and that a tax on “all sugar produced,” but remitted on sugar 
exported, constituted a bounty upon exportation. The entire paragraph 
must be read as a whole, including its reference to import duty, and 
in the context of the entire opinion, including the Court’s earlier dis- 
cussion of import duty, wherein it had found a bounty in the combina- 
tion of import duty and excise tax remission. We cannot read the 
sentences quoted above as though they were divorced from all pre- 
ceding and succeeding discussion, or as establishing a proposition of 
law to govern a fact (tax remission alone) not before the Court. 

The Supreme Court not only considered the Russian scheme as a 
whole, but listed the actual price differences it created. The Court 
ended its opinion with the statement (re certificates) of the Fourth 
Circuit quoted above and stated, ‘‘We all concur with this expression 
of opinion.” 187 U.S. at 516. Thus the Court’s decision was that the 
scheme bestowed a bounty. The Court did elect to insert in its opinion 
the broad language of the two sentences which served as foundation 
stones for the judgment now under review, That broad language 
was not necessary to the Supreme Count’s decision and was not, 
therefore, its ratio decidendi.’ When it is read, as it must be read, 
in light of the facts before the Court, that broad language did not 
constitute a Supreme Court holding that every nonexcessive remission 
of every excise tax constitutes a bounty or grant as a matter of law. 

We are mindful, as was the Customs Court, of subsequent refer- 
ences to broad statements in Downs. See e.g., Nicholas & Co. v. United 
States, 249 U.S. 34 (1919); American Express Co. v. United States, 67 
Cust. Ct. 141, C.D. 4266, 332 F. Supp. 191 (1971), affd on other 
ground, 60 CCPA 86, C.A.D. 1087, 472 F. 2d 1050 (1973); F.W. 
Meyers & Co. v. United States, 6 Treas. Dec. 260, T.D. 24306 (Bd. 


11 The language has been described as dicta by some commentators, e.g., Butler, Cowntervailing Duties 
and Export Subsidization: A Re-emerging Issue in International Trade, 9 Va. J. Int’) L. 82 (1968-69); Feller, 
Mutiny Against the Bounty: An Examination of Subsidies, Border Tax Adjustments, and the Resurgence of the 
Countervailing Duty Law, 1 Law & Pol. Int’l Bus. 17 (1969); Note, The Michelin Decision: A Possible New 
Direction for U.S. Countervailing Duty Law, 6 Law & Pol. Int’] Bus. 237 (1974), and by this court, in referring 
to the Customs Court’s reliance on Downs ane Nicholas, infra, in United States v. Hammond Lead Products, 
Inc., 58 CCPA 129, 137, C.A.D. 1017, 440 F. 2d 1024, 1030 (1971), cert. denied, 404 U.S. 1005 (1971). 
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Gen. App. 1903). Those references cannot, however, require us to 
disregard the facts in Downs, Nicholas, American Express, and Meyers.” 

The Supreme Court has instructed us, Kastigar v. United States, 
406 U.S. 441, 454-55 (1972), that broad language unnecessary to the 
Court’s decision in an 80-year-old case is not to be blindly accepted 
as binding authority, despite its having been quoted in many subse- 
quent cases and even though the language had been described as 
stating the ‘“‘principle’’ of the old case. 

There being no prior instance in which any court has been pre- 
sented with the question of whether, as a matter of law, the remission 
of an excise tax, without more, bestows a countervailable bounty 
or grant, we confront a case of first impression.” 


The Statute 


The intent of Congress, as expressed in § 303 itself, is not difficult 
to fathom. As the predecessor of this court, in Nicholas & Co. v. 
United States, 7 Ct. Cust. Appls. 97, T.D. 36426 (1916), and the 
Supreme Court in Nicholas, 249 U.S. at 39, indicated, the words 
“bounty” and “grant” are broad but not ambiguous. ‘Net amount’ 
necessarily means that countervailing duties should equate to the 
true bounty or grant actually conferred. [3] Congress’ intent to pro- 
vide a wide latitude, within which the Secretary of the Treasury 
(Secretary) may determine the existence or non-existence of a bounty 
or a grant, is clear from the statute itself, and from the congressional 
refusal to define the words “bounty,” “grant,” or “net amount,” in 





12 [2] A review of the cited and researched cases establishes, as in Downs, that the bounty or grant in each 
case was found to reside in, and was measured by, an excess over the remission of excise taxes. Nor is that 
surprising in view of Treasury’s practice, discussed infra. Thus, in Franklin Sugar Refining v. United States, 
1 Ct. Cust. Appls. 242, T.D. 31276 (1911), a 2.50 mark “export bounty’”’ was countervailed and a remitted 
20 mark consumption tax was not. In Nicholas a British scheme involved tax remission and an “‘allowance”’ 
of 3d and 5d per gallon for exported spirits. On appeal in American Express, supra, this court found it un- 
necessary to review the Customs Court’s broad interpretation of Downs and Nicholas and looked to the 
many hidden taxes which were remitted in excess of any remitted excise tax. United States v. Hills Bros. Co. 
107 F. 107 (2d Cir. 1901) involved excess rebates on sugar exports. F. W. Woolworth Co. v. United States, 28 
CCPA 239 (1940), involved a bounty created by currency manipulation. In Marion R. Gray v. United States, 
70 Treas. Dec. 811, 'T.D. 48679 (1936), the Customs Court stated, ‘‘* * * at least a part of the excess of Great 
Britain’s drawback paid to the manufacturer, constitutes a bounty or grant * * * under section 303 of 
the tariff act involved.” [Emphasis added. Id. at 813.[ 

United States v. Passavant, 169 U.S. 16 (1898), involved dutiable value, not countervailing duties. F. W. 
Meyers, supra, involved an export duty governed by para. 393, Tariff Act of 1897, not the remission of an 
excise tax. 

18 Judicial review of negative countervailing duty determinations was not sought before 1971. Congress 
made it available to manufacturers, producers and wholesalers in 1975, § 516(d), Tariff Act of 1930, as amend- 
ed, 19 USC § 1516(d) (Supp. V 1975), in response to this court’s recognition of its nonavailability to those 
groupsin Hammond Lead, supra note 11. 

Congress did not, however, require hearings and preparation of a hearing record from which it might be 
determined, on review, whether the Secretary’s action was supported by substantial evidence or was arbi- 
trary or capricious, in the manner practiced, for example, under the Administrative Procedure Act, 5 USC 
551 et seq. Nor have the regulations, 19 CFR 159.47, Part 175 (1976), prescribed under § 516(h), done so. 
Congress did require hearings, on request, in antidumping cases, 19 USC 160(d) (Supp. V 1975). 
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the statute or anywhere else, for almost 80 years. As affects the pres- 
ent case, and consistent with that broad intent, Congress has not 
statutorily required that every governmental action distinguishing 
between products consumed at home and those exported shall be 
deemed the bestowing of a bounty or grant. 

As this court’s predecessor said in Nicholas, supra, 7 Ct. Cust. 
Appls. at 106: “It was a result Congress was seeking to equalize 
regardless of whatever name or in whatever manner or form or for 
whatever purpose it was done.” On appeal in Nicholas, 249 U.S at. 
39, the Supreme Court said: ‘“The statute was addressed to a condi- 
tion and its words must be considered as intending to define it, and 
all of them—‘grant’ as well as ‘bounty’ must be given effect.” 

[4] Neither form nor nomenclature being decisive in determining 
whether a bounty or grant has been conferred, it is the economic 
result of the foreign government’s action which controls. Thus, the 
language of § 303, ‘“[wjhenever any country * * * shall pay or 
bestow * * * any bounty or grant,’’ requires a factual inquiry. The 
statute assigns that factual inquiry, in the first instance, to the 
Secretary. Courts may review a factual record upon which a deter- 
mination has been based, but are woefully ill-equipped to undertake 
unaided the complex economic analyses required to determine whether 
a bounty or grant has in fact been conferred as a result of a particular 
governmental action. In the present case, the record is silent regard- 
ing the economic result of the mere remission of the Japanese Com- 
modity Tax. The Secretary has presumably determined that the 
economic result here is not the conferring of such a benefit, subsidy, 
or incentive as would rise to the level of a bounty or grant under § 303. 

The factual underpinnings of the Secretary’s negative counter- 
vailing duty determination in this case are not under attack. On the 
contrary, the sole question on this appeal is whether the mere re- 
mission of the Japanese Commodity Tax must be deemed a bounty 
or grant as a matter of law. Nothing in the statute itself so requires. 


Legislative History 


The imposition of countervailing duties, on imports other than 
sugar, was first provided for in § 5 of the Tariff Act of 1897, 30 Stat. 
205. The parties agree that Congress repeatedly reenacted that basic 
provision without substantial change (§6 of the Tariff Act of 1909, 
36 Stat. 85; para. E of the Tariff Act of 1913, 38 Stat. 193; § 303 of 
the Tariff Act of 1922, 42 Stat. 935; § 303 of the Tariff Act of 1930, 
46 Stat. 687; and as § 331(a) of the Trade Act of 1974, 19 USC 1303 
(Supp. V 1975)). 


239-681—77——_3 
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The United States says the absence of definitions for ‘bounty,’ 
“orant” and “net amount” creates ambiguity, requiring resort to 
legislative histories of the Tariff Acts of 1890, 1894, and 1897. Zenith, 
as did the Customs Court, cites the Supreme Court’s indication in 
Nicholas, supra, that “bounty” and “grant’’ are not ambiguous. Both 
parties have supplied extensive reviews of legislative history in support 
of their respective positions. 

Respecting the legislative history behind ‘‘bounty,” “grant,” and 
‘net amount,” we are convinced, after careful review of the cited 
floor statements, committee reports, submissions and testimony, and 
after full consideration of the conflicting inferences drawn therefrom 
by the parties, that Congresses since 1890 have elected to refrain 
from stating that any specific condition would constitute a bounty 
or grant effective to require imposition of countervailing duties under 
§ 303, and to refrain from specifying a method of calculating net 
amount. Certain it is that nothing in the voluminous citations of 
record indicates a congressional intent that countervailing duties 
must be imposed in response to a nonexcessive remission of an excise 
tax, the condition now before us. 

Not without reason has Congress refrained from spelling out either 
the precise criteria for determining what shall constitute a bounty or 
grant and what shall not, or the calculations to be followed in deter- 
mining net amount. As this court said in Hammond Lead, supra note 11: 
“In the assessment of a countervailing duty, the determination that 
a bounty or grant is paid necessarily involves judgments in the politi- 
cal, legislative or policy spheres,’”’ 58 CCPA at 137, 440 F. 2d at 1030, 
to which the court might well have added the eminently important 
economic sphere. Our nation’s relationships in the world family are 
particularly sensitive to the assessment of the additional duties known 
as “countervailing” duties. Such assessment is not just a means of 
protecting our producers, as Congress has recognized in refusing to 
require proof of injury before making such assessment; it is also one 
of the chips in a game played by governments on a world stage. Pre- 
sumably enacting and reenacting §303 in this broad light, illumina- 
tive of the statute’s role in the world, Congress in its wisdom has 


99 be 


4 The United States cites the exclusion of internal taxes remitted on exports from the cost of materials 
in determining constructed value, § 402(d), Tariff Act of 1930, as amended, 19 USC 140la(d), and the 
including of such remitted taxes in determining purchase price under § 203, Antidumping Act of 1921, 19 
USC 162 (Supp. V 1975), as indicating congressional evaluation of such remissions as neither unfair nor 
prohibitive. The point may be useful in urging consistency on the part of the Congress. It cannot, however, 
supply a congressional definition of “bounty,” “grant” or ‘“‘net amount’’ appearing in § 303. 


COURT OF CUSTOMS AND PATENT APPEALS 17 


simply refrained from calling all the countervailing duty plays in 
advance.” 

Nothing, therefore, in § 303 itself, or in the ‘cited and researched 
legislative history relating to the terms ‘‘bounty,” ‘‘grant’’, or “net 
amount,” aids the decisional process in the present appeal. 


Congressional Ratification 


The Customs Court considered the reenactments of § 5 of the 1897 
Act as congressional ratification of the court’s interpretation of 
Downs. We disagree. 

The Basis for the ‘ratification’? view expressed below lies in a 
paragraph from a 1908 submission to the House Committee on 
Ways and Means: 


In Downs v. United States, 187 U.S. 496 (1903), it was held that 
the remission of the excise tax imposed on sugar sold in Russia 
granted to the exporter of sugar, which remission is awarded in 
the form of a certificate having a substantial market value, and 
the subject of purchase and sale, is equivalent to a bounty, and 
such sugar when imported into the United States is subject to 
an additional duty equal to the amount of such bounty. ['*] 


An assumption that Congress had the quoted paragraph in mind, 
when it acted in 1909, would not warrant the further assumption that 
it thereby ratified a holding that excise tax remission alone is a bounty. 
The author of the submission said the tax remission was “‘in the form 
of a certificate having a substantial market value.”” We shall never 
know whether he interpreted Downs as merging remission and cer- 
tificate elements of the Russian scheme or whether he considered the 
saleable certificates alone an excessive remission. We know only that a 
committee was told that the Court had held excise tax remission 
“in the form of” saleable certificates equivalent to a bounty. 


15 Congress’ most recent reference to the international inplications of export incentives and countervailing 
duties, and to the role of the Executive in connection herewith, appears in §331(a), Trade Act of 1974, 19 USC 
1303(d)(1) (Supp. V. 1975): 

It is the sense of the Congress that the President, to the extent practicable and consistent with United 
States interests, seek through negotiations the establishment of internationally agreed rules and proce- 
dures governing the use of subsidies (and other export incentives) and the application of countervailing 
duties. 

To facilitate negotiations, Congress, while continuing to refrain from a definition of “‘bounty”’ or “grant,” 
granted authority to the Secretary to suspend during the four years beginning January 3, 1975, and under 
certain conditions, the imposition of countervailing duties, after having determined that a bounty or grant 
is in fact being bestowed, 19 USC 1303(d) (2), and to reinstate such duties, 19 USC 1303(d)(3). In §1303(e), 
Congress provided for reports to it of actions under §1303(d) (2), and for the undoing thereof upon a resolu- 
tion of disapproval by the Senate or the House. 

16 Notes on Tariff Revision (1908). The quoted paragraph appears on page 834 of the 953 page document. 
The portions on court interpretation were prepared by an assistant counsel of the Treasury. 
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Moreover, if Congress must be assumed to have been informed of 
Downs in 1908, it must be equally assumed to have been better in- 
formed over the last half-century. In 1916, Congress established the 
Tariff Commission. 39 Stat. 796. In reporting to Congress in 1918, 
the Commission described Downs: 

The [Supreme] Court affirmed the decision of the Circuit Court 
of Appeals. The substance of the decision may be summarized as 
follows: ‘‘When a tax is imposed on all sugar produced but is 
remitted upon all sugar exported,” and the exporter obtains from 
his government, ‘‘solely because of such exportation,” a certificate 
which possesses an actual value and is saleable in the open market, 


the remission of the tax is in effect a bounty upon the exportation. 
[Emphasis added.] ['”] 


Thus, Congress was advised in 1918 that the bounty in Downs 
involved more than tax remission, and the Commission’s report tends 
to defeat the notion that Congress, in reenacting §303, intended to 
require the imposition of countervailing duties in response to tax 
remission alone. 

In all events, the applicable statute is §331(a) of the Trade Act of 
1974, 88 Stat. 2049 (amending §303 of the Tariff Act of 1930), 19 USC 
1308, and rusted segments of legislative history, generated in other 
times, under other conditions, may be of limited value when recent 
segments, touching more current questions are available. As will be 
seen, the cognizant committees of the 93rd Congress did refer, albeit 
ambivalently, to the Treasury Department’s interpretation of §303 
and its long-standing practice under that interpretation. 


Administrative Practice 


Since 1898, the Treasury Department has consistently and uni- 
formly interpreted §303 as requiring that there be an “excessive” 
remission of an excise tax, i.e., the governmental giving of something 
above and beyond mere excise tax remission, to have a bounty or 
erant.'* Conversely, it has consistently and uniformly, for now almost 
79 years, interpreted §303 as not requiring that the mere remission 


17 United States Tariff Commission, Reciprocity and Commercial Treaties, 434 (1919) (available, Depart- 
ment of State Library). 

18 See 1 Treas. Dec. 696, T.D. 19321 (1898); 2 Treas. Dec. 157, T.D. 19729 (1898); 2 Treas. Dec. 996, T.D. 
20407 (1898); 26 Treas. Dec. 825, T.D. 34466 (1914); 54 Treas. Dec. 101, T.D. 42895 (1928); 56 Treas. Dec. 342, 
T.D. 43634 (1929); 73 Treas. Dec. 107, T.D. 49355 (1938). See also, the countervailing duty cases in note 12, 
supra. 
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of an excise tax, i.e., a “nonexcessive”’ remission of the type now before 
us, be deemed a bounty or grant.’® 

[5] A long-continued, uniform administrative practice, if not con- 
trary to or inconsistent with law, is entitled to great weight, Sazbe v. 
Bustos, 419 U.S. 65 (1976), particularly where, as here, those charged 
with its administration adopted that practice contemporaneously 
with the inception of the statute Power Reactor Development Co. v. 
International Union of Electrical Workers, 367 U.S. 396 (1961), and 
when Congress has repeatedly reenacted the statute without change,” 
Sazxbe, supra; Massachusetts Mutual Life Insurance Co. v. United 
States, 288 U.S. 269, 273 (1933) ; Komada v. United States, 215 U.S. 392 
(1910); C. J. Tower & Sons v. United States, 44 CCPA 41, 44 C.A.D. 
634 (1957); United States v. Lawrence, 11 Ct. Cust. Appls. 203, 208, 
T.D. 38967 (1921), and when Congress has failed to revise the statute 
in the face of such administrative practice, United Siates v. Midwest 
Ou Co., 236 U.S. 459 (1915), and when Congress has refused requests 
to legislate a change, United States v. Bergh, 352 U.S. 40, 46 (1956); 
Allstate Construction Co. v. Durkin, 345 U.S. 13 (1953). [6] Moreover, 
to sustain an administrative interpretation of a statute, a court “need 
not find that its construction is the only reasonable one, or even that 
it is the result we would have reached had the question arisen in the 


19 Treasury’s administrative practice and some of its rationale was described to Congress in Executive 
Branch GATT Studies, 8. Comm. on Finance, 93d Cong., 2d Sess. 11-12 (1974): 

Under administrative precedents dating back to 1897, the Treasury Department has generally not 
construed the rebate, remission or exemption on exports of ordinary indirect taxes (consumption taxes 
on goods) to be a “bounty or grant” within the meaning of our countervailing duty statute * * * since 
exports are not consumed in the country of production, they should not be subject to consumpticn taxes 
in that country. * * * application of countervailing duties to the rebate of consuraption taxes would 
have the effect of double taxation * * * the United States would * * * impose * * * Federal and state 
excise taxes and state and local sales taxes, but would also collect, through * * * countervailing duty, 
the indirect tax imposed by the exporting country on domestically consumed goods. 

The Treasury Department has not applied these precedents to tax “rebates’’ in excess of taxes collected 
on the exported product. If, for example, the foreign exporter has paid $1 in excise taxes on a product he 
exports to the United States but receives a rebate of $1.20 on exportation, under long-established admin- 
istrative precedents of the Treasury Department the imported merchandise would be subject to a 
countervailing duty of $0.20. 

The Treasury Department has historically assumed that an excise tax is part of the price paid by home 
consumers. On the present record, that must be assumed true of the Japanese Ccmmodity Tax. Where the 
tax is “paid’’ by home consumers, its remission on exports hss not been considered a bounty or grant because 
the remission does not increase the manufacturer’s profit margin. In recent years, a dichotomy has grown 
among economists regarding the possible difference in result when all or part of the tax is either “forward 
shifted” or “abscrbed.’’ See the commentaries listed supra note 11, and Resendahl, Border Tar Adjust- 
ments: Problems and Proposals, 2 Law Pol. Int’l Bus. 85 (1970). 

2” For example, in Copper Queen Mining Co. v. Territorial Board of Equalization, 206 U.S. 474, 479 (1907), 
the Court was faced with an 18-year-old administrative interpretation of the statute. Justice Holmes wrote: 
“(W]hen for a considerable time a statute notoriously has received a construction in practice from those 
whose duty it is to carry it out, and afterwards is reenacted in the same words, it may be presumed that the 
construction is satisfactory to the legislature, unless plainly erroneous, since otherwise naturally the words 
would have been changed.” 
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first instance in judicial proceedings.”” Unemployment Compensation 
Commissioner v. Aragon, 329 U.S. 143, 153 (1946). Under the Internal 
Revenue Code, ‘Treasury regulations and interpretations long con- 
tinued without substantial change applying to unamended or sub- 
stantially reenacted statutes, are deemed to have received congressional 
approval and have the effect of law.” Helvering, Commissioner v. 
Winmill, 305 U.S. 79, 83 (1938). 

The Customs Court dismissed the effect of Treasury’s administra- 
tive practice because it deemed that practice contrary to the law it 
had gleaned from Downs, and because it found a failure of Congress to 
codify the practice. As above indicated, there is no judicial precedent 
contrary to or even inconsistent with the Treasury practice. So too, our 
study of the applicable legislative history from 1890 to 1975 finds no 
congressional action contrary to or inconsistent with the administra- 
tive practice. 

The record does reflect unrequited suggestions to Congress that it 
enact the Treasury practice. We cannot, however, join the Customs 
Court in inferring therefrom a rejection or disapproval. At the outset, 
we find it difficult to believe that Congress would harbor in its breast a 
disapproval of an administrative practice for almost 80 years, while 
remaining so supine or irresponsible as not to change it. The suggestions 
on which the Customs Court focused were not that Congress should 
legislate a new, unheard-of practice. Though the record shows the first 
specific notice to Congress in 1949,” we cannot assume that Congress 
had earlier reenacted the statute four times without ever informing 
itself of Treasury’s practice. But whether awareness of the practice 
has continued for 79 or for 28 years, the inference of acquiescence from 
Congress’ failure to act against the practice over the many years 
involved, and through many reenactments of the statute, overbalances 
any inference of rejection from failure to codify it. 

In 1950, the Treasury proposed an amendment which would have 
codified its practice and required injury to domestic industry. Objec- 





21 The United States cites the reasonableness of its practice and numerous cases setting forth guidelines for 
judicial review of agency action under the Administrative Procedure Act. We are not, however, reviewing & 
record under that Act in this case. See, supra note 13. 

The United States also argues that its long practice coincides with iuternational agreements (e.g., the 
GATT) and with international practice, that international trade would become a shambles, and that trade 
wars would erupt, if the Secretary were now required to find that mere remissions of excise taxes bestowed 
bounties. Such arguments are irrelevant here. No agency practice may, for any reason, repeal a statute or 
overrule the courts. If the practice were in conflict with the statute, the intent of Congress, or judicial prece- 
dent, it could not stand, and such arguments would have to be directed to the Congress. If no conflict or 
inconsistency exists, the arguments are unnecessary. 

2 Extension of Reciprocal Trade Agreements Act, Hearings Before the Senate Comm. on Finance, 81st Cong., 
Ist Sess., 1195-99 (1949) (memorandum). 
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tions were raised only to the injury requirement.” Nonadoption 
of that amendment can hardly be taken as proof of Congress’ dis- 
approval of Treasury’s practice. The failure to adopt may have been 
due to concern over the injury requirement, or to any number of 
reasons. We shall never know. We do know that the proposal fully 
informed Congress of Treasury’s long-practiced interpretation and 
administration of § 303. Congress’ failure to act or even speak against 
it reflected at least a then-current willingness to allow that administra- 
tive practice to continue unabated and unchanged. 

In 1968, the Senate Committee on Finance was advised that 
Treasury considered § 303 inapplicable to nonexcessive remissions 
of excise taxes.* Congress took no action at that time. In 1970, it 
requested a detailed study on the subject.” 

In considering the proposed Trade Reform Act of 1973, which 
evolved into the Trade Act of 1974, the cognizant Committees of 
Congress were informed, not only of Treasury’s long continued 
practice, but of the very remission of the Japanese Commodity Tax and 
of Zenith’s countervailing duty petition now before us. At that time, 
also, an amendment defining “bounty or grant” as encompassing the 
remission of an excise tax, the relief sought here,”* was recommended 
by a witness but was not adopted.” 

The Congress did adopt, however, as §321(b) of the Trade Act 
of 1974, the administration’s proposed amendment to § 203, Anti- 


% See H.R. 8304, 8ist Cong., 2d Sess. (1951) and Hearings on H.R. 1585 Before the House Comm. on Ways 
and Means, 82d Cong., 1st Sess., 2, 79 (1951). See Hearings on H.R. 5505 Before the Senate Comm. on Finance, 
82d Cong., 2d Sess., 115, 124-125 (1952). 

In 1951, the State Department advised the Senate Finance Committee of the administrative practice 
under 303 and that an amendment specifically stating that practice would merely clarify the law and 
would effect no change in the practice followed since the original enactment in 1897. See Hearings on H.R. 
1612 Before the Senate Comm. on Finance, 82d Cong., 1st Sess., 1197 (1951). 

24 See 2 Compendium of Papers on Legislative Oversight Review of U.S. Trade Policies, Comm. on Finance, 
90th Cong., 2d Sess. 475-476, 568-569, 887-889, 918-919 (1968). 

25 See S. Finance Comm. Rep. No. 91-1481 [to accompany H.R. 17550], 91st Cong., 2d Sess. 284-285 
(1970). 

26 The growing tendency of those who fail in their objective before the Congress to thereafter submit the 
same plea to undermanned federal courts is one factor contributing to the current appellate flood, which 
threatens to drown justice in the thrashings of a litigious sea. See D. Horowitz, The Courts and Social 
Policy 4-16 (The Brookings Institution, 1977). Sadly, moreover, the crowd can jam the courthouse door 
against the more deserving and less-advantaged. 

27 See Hearings on H.R. 6767 Before the House Comm. on Ways and Means, 93d Cong., 1st Sess., 2169-2171, 
2496-2500, 3097, 3292-3293, 3814-3815 (1973). The Senate Committee on Finance Subcommittee on Inter- 
national Trade was so advised in 1971. See Hearings on World Trade and Investment Issues Before the Sub- 
comm. on International Trade of the Senate Comm. on Finance, 92d Cong., 1st Sess. 102, 109-111 (1971). Though 
Congress’ current interest in governmental assistance to foreign manufacturers may be assumed to have 
been occasioned by falling shares of the American market for American manufacturers, an abrupt change 
in a long-standing practice may have been viewed as both counter-productive in a trading world of increas- 
ingly interdependent economies and as injurious to American consumers on whom the countervailing 
duty might fall in the form of increased prices. However that may be, it is sufficient to our present task 
that Congress did not make the requested change in Treasury’s practice. 
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dumping Act of 1921, 19 USC 162 (Supp. V 1975). The adminis- 
tration said the amendment would conform the standard in the 
Antidumping Act to the standard under the countervailing duty 
law. In recommending the amendment, the House Ways and Means 
Committee stated: 


* * * The amendment would conform the standard in the 
Antidumping Act to the standard under the countervailing duty 
law, thereby harmonizing tax treatment under the two statutes. 
However, your committee, in recommending this amendment, 
does not express approval or disapproval of the standard em- 
ployed by the Treasury Department in administering the counter- 
vailing duty law with regard to the treatment under that law of 
rebates or remissions of direct and indirect taxes.”® 


And the Senate Committee on Finance stated: 


* * * The standard in the proposed amendment parallels 
that standard employed by the Treasury Department under 
the countervailing duty law in determining whether tax rebates 
and remissions constitute bounties or grants. However the Com- 
mittee, in recommending this amendment, does not express 
approval or disapproval of that Treasury practice.”® 


The effect of the Committees’ mutually contradictory approve- 
disapprove statements is necessarily to leave untouched the status 
quo with respect to the administrative practice on countervailing 
duties.*° Finding no guidance in what the committees said, we look 
to what the Congress did. 

The adopted amendment to the Antidumping Act provides that in 
determining ‘‘purchase price” of imports there shall be added to the 
price charged the importer: 


[a] the amount of any taxes imposed in the country of exportation 
directly upon the exported merchandise or components thereof, 
which have been rebated, or which have not been collected, by 
reason of the exportation of the merchandise to the United States, 
but only to the extent that such taxes are added to or included in 
the price of such or similar merchandise when sold in the country 
of exportation; and [b] plus the amount of any taxes rebated or 
not collected, by reason of the exportation of the merchandise to 
the United States, which rebate or noncollection has been determined 


22 H.R. Rep. No. 93-571, 93d Cong., 1st Sess. 69 (1973). 

20S. Rep. No. 93-1298, 93d Cong., 2d Sess. 172 (1974). 

*% That the two key committees of the Congress, with Treasury’s treatment of the Japanese Commodity 
Tax law and the fact of Zenith’s objections before them, and with full investigative powers and resources 
available, could not either approve or disapprove the administrative practice on its merits, is a dramatic 
exemplification of the reasons why @ court should avoid entry into that policy thicket. Under appropriate 
conditions, courts may, as we do here, hold that an administrative practice reflects a permissible interpreta- 
tion of a statute, while neither approving or disapproving the merits cf the practice. Approving or dis- 
approving the wisdom, effectiveness, etc., of an agency practice is a function of the Congress, the shifting 
of which to the courts conflicts with the fundamental separation of powers doctrine. 
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by the Secretary to be a bounty or grant within the meaning of sec- 
tion 303 of the Tariff Act of 1930 [Emphasis added. P.L. 93-618, 
§ 321(b), 88 Stat. 2045 (amending 19 USC 162 (1970)] * 


In so doing, Congress signaled its continuing intent to let the 
administrative practice under § 303 stand unmolested. Having de- 
creased the number of taxes added to the purchase price in (a), to the 
disadvantage of the exporting manufacturer, Congress then added to 
the price, in (b), the amount of taxes “rebated or not collected” and 
“determined by the Secretary’ to be a bounty or grant. If Congress 
intended that all rebates or noncollections by reason of exportation be 
deemed bounties or grants, no room would have been left for Secre- 
tarial determination. In American Express, supra, we expressed the 
view that Congress required the Secretary to impose a countervailing 
duty when a bounty or grant has been bestowed, but left to the Secre- 
tary the determination of whether a bounty or grant had in fact been 
bestowed. Nothing has occurred since 1973 to require change in that 
view.” 

Summary 


[7] Nothing in § 303, or in its legislative history, requires that the 
remission of an excise tax alone must be deemed a bounty or grant 
as a matter of law. Congress has, through many years and repeated 
reenactments of § 303, refrained from exercising its power to make 
such remission a bounty or grant as a matter of law. There is no 
judicial precedent requiring that under § 303 such remission must be 
deemed a bounty or grant. The remaining tool in the decision-making 
inventory—a long-continued administrative practice not inconsistent 
with law—rests on an interpretation of § 303 as not requiring that 
such remission be deemed a bounty or grant. 


31 The United States argues that the Japanese Commodity Tax would fall within (a), rendering (b) re- 
dundant if Congress intended remission of such a tax to constitute a bounty or grant. On the premise that 
the Japanese tax is “‘added to or included in the price of such or similar merchandise’’ when sold in Japan, see 
note 19, supra, the argument has merit. Whether Japanese manufacturers absorb or shift the Japanese Com- 
modity Tax, however, is an economic issue not before us. 

82 This court expressed the same view in United States v. Hammond Lead, 58 CCPA at 134-139, 440 F. 2d at 
1027-28, 1031. The prompt congressional provision of judicial review, supra note 13, while remaining silent 
with respect to this court’s description of the Secretarial function under the statute, further confirms Con- 
gress’ acquiescence, in the Treasury’s administrative practice. 

We do not imply that the Secretary has carte blanche, or the right to be totally arbitrary or inconsistent in 
applying a long-standing practice. Whether the Secretary could, however, under appropriate conditions, 
change present practice and begin to deem excise tax remission alone a bounty or grant is not before us. The 
value and effect of administrative practice, and the Secretary’s authority to change it, have acquired statu- 
tory recognition in the field of customs. Under 19 USC 1315(d) (Supp. V 1975), a practice setting a particular 
duty, and found by the Secretary to have been uniform, can be changed to assess a higher duty, but only as 
to imports occurring at least 30 days after publication of the higher duty. In the Trade Act of 1974, Congress 
amended this section to exempt the assessment of countervailing duties from the 30 day delay provision and 
thus altered Treasury’s practice. § 331(c), Tariff Act of 1974, 19 USC 1315(d) (Supp. V 1975). See [1974] U.S. 
Code Cong. & Ad. News 7320. 
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As the Supreme Court said in Sazbe v. Bustos, 419 U.S. at 74: 


This longstanding administrative construction is entitled to 
great weight, particularly when, as here, Congress has revisited 
the Act and left the practice untouched. Such a history of ad- 
ministrative construction and congressional acquiescence may 
add a gloss or qualification to what is on its face unqualified 
statutory language. [**] 


Paraphrasing what the Court later said in Sazbe, 419 U.S. at 79-80, 
to fit our case: 


Second, if * * * [a nonexcessive remission of an excise tax alone 
is now to be deemed a bounty,] the Congress [or the Executive] 
must do it. The changes suggested iariitate so many policies 
and raise sc many sechiaie of a political, economic, and social 
nature that it is fit that the Judiciary recuse itself. At times 
judges must legislate ‘‘interstitially” to resolve ambiguities in 
laws. But the problem of * * * [changing a 79 year administra- 
tive practice effecting world trade] is not “interstitial” or, as Mr. 
Justice Holmes once put it, “molecular.” It is a massive or 
“molar” action for which the Judiciary is ill-equipped. 


Conclusion 


Until lawfully changed, the administrative practice of the Treasury 
Department, in uniformly considering a nonexcessive remission of an 
excise tax as failing to constitute a bounty or grant, must stand as a 
lawfully permissible interpretation of § 303. On this record, that 
interpretation is fully applicable to the Japanese Commodity Tax Law. 

It follows that the Customs Court erred in granting Zenith’s 
motion for summary judgment and in denying that of the United 
States. There being no issue of fact, the judgment of the Customs 
Court is reversed and the case is remanded for entry of an order grant- 
ing the motion for summary judgment of the United States. 


MILER, Judge, dissenting, with whom Ba.pwin, Judge, joins. 


The issue is whether the Customs Court correctly determined that 
remission of the Japanese commodity tax upon export of the involved 
electronic goods, coupled with the levy of such tax on consumption 
of like goods in Japan, constitutes the payment or bestowal, “directly or 


33 Mr. Justice White’s dissent in Sarbe saw the statute there involved as leaving nothing open to con- 
struction, the administrative practice as in conflict with the statute, the Congress as not having been shown 
aware of the practice and its silence, which may have been due to unawareness, preoccupation or paralysis, 
as inadequate proof of acceptance. In the present case, ‘‘bounty’’ and “grant” have remained undefined 
by Congress; the statute delegates to the Secretary the determination of what is a bounty or grant; the 
administrative practice is not in conflict with the statute, judicial decisions, or congressional expression; 


Congress has long and often been aware of the practice; and, concerning customs matters, Congress has in 
no manner been paralyzed. 
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indirectly,” of a “bounty or grant” for purposes of section 303 of the 
Tariff Act of 1930, as amended (19 USC 1303). 

Contrary to the majority opinion, I conclude that the controlling 
question is a matter of law and not a factual inquiry into the “economic 
result” of the Japanese commodity tax; that this is really not a case of 
first impression, since the key language of the statute has been inter- 
preted by the Supreme Court before; that the interpretation by the 
Court was basic to its decision and was not obiter dictum; that this 
judicial interpretation prevails over any long-continued administrative 
practice; and that Congressional ‘‘acquiescence” in such administra- 
tive practice is a myth. 

I would affirm the decision and judgment of the Customs Court 
except with respect to the date as of which countervailing duties are 
to be imposed. 


The facts 


The Customs Court stated the “essential facts’’ as follows: 


The Japanese Commodity Tax Law, cited as Commodity Tax 
Law (March 31, 1962, Law No. 48) as revised, is a single-stage 
consumption tax which is levied usually at the manufacturing 
level on a fairly extensive list of consumer goods, inclusive of 
electronic products of the types manufactured by plaintiff. 
Rates of tax range generally from 5 to 40 percent. Upon exporta- 
tion of these products from Japan, the tax is either remitted, if 
previously paid, or the products are exempted from the payment 
of the tax. [Footnote omitted.] 


Additionally, in its answer to Zenith’s complaint, the Government 
admitted that the commodity tax is levied on goods shipped for home 
consumption and that the tax base is generally the manufacturer’s 
sales price; however, it denied, ‘for lack of knowledge or informa- 
tion sufficient to form a belief as to the truth thereof,” that the com- 
modity tax rates set forth in the complaint were applicable to the 
enumerated products.’ Nevertheless, most of the rates alleged are 
shown in An Outline of Japanese Taxes 130-34 (1975), published by 
the Tax Bureau, Ministry of Finance (Lib. Cong. Ref. No. HJ 2986 
.A3 1975), of which we may take judicial notice.” 


1 The complaint alleged the following rates: Large television receivers (20%); Small television receivers 
(15%); Color television picture tubes—large (20%) and small (15%); Radio receivers—stereo (15%), other 
than stereo (and other than housed in metal cases of specified dimension) (10%), and other than stereo housed 
in metal cases of said specified dimension (5%); Radio-phonograph combinations (15%); Radio-television- 
phonograph combinations—if television qualifies for 20% rate (20%) and if television qualifies for 15% rate 
(15%); Record players and phonographs (15%); Tape players, tape recorders, and radio/tape recorder com- 
binations—stereo (15%) and other (10%). 

2 The 5 to 40% range referred to by the Customs Court is shown in 1 W, Diamond, Foreign Taz and Trade 
Briefs 84.7 (1977), which notes that the commodity taxes “generally are paid by the manufacturer.” 
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Controlling question a matter of law 


The majority opinion declares that it is the economic result of the 
foreign government’s action which controls [whether such action is 
a “bounty or grant’’] and that this requires a factual inquiry. It then 
says that “the record is silent regarding the economic result of the 
mere remission of the Japanese commodity tax’ and that “[t]he Secre- 
tary has presumably determined that the economic result here is not 
the conferring of such a benefit, subsidy, or incentive as would rise to 
the level of a bounty or grant under § 303.” To this it adds: ‘The 
factual underpinnings of the Secretary’s negative countervailing duty 
determination in this case are not under attack.” 

Of course, such ‘factual underpinnings” are not under attack, 
because there are none to attack. Indeed, even a presumption that 
the Secretary made a determination regarding the economic result 
is rebutted by the record. The majority opinion has confused the 
Secretary’s determination of whether or not remission of the Japanese 
commodity tax constitutes the payment or bestowal, “directly or 
indirectly,” of a “bounty or grant,” which is a matter of law, with 
the factual determination yet to be made by the Secretary of the 
‘net amounts of the bounty or grant paid or bestowed” (on the basis 
of which countervailing duties are to be assessed) in accordance with 
the order of the Customs Court.’ 

Concerning the Secretary’s “determination”’ here, all that the record 
shows is set forth in (1) the Notice of Preliminary Determination, 
approved by an assistant Secretary of the Treasury on January 30, 
1975 (40 Fed. Reg. 5378), referring to the Notice of Countervailing 
Duty Proceedings * in the Federal Register of May 19, 1972 (37 Fed. 
Reg. 10087), and making a preliminary determination, on the basis 
of an investigation, that benefits under three Japanese programs (none 
of which related to the commodity tax) constituted bounties or grants, 
but were considered to be de minimis; (2) an amendment to said 
Notice of Preliminary Determination, approved by an Acting Assist- 
ant Secretary of the Treasury on May 2, 1975 (40 Fed. Reg. 19853), 
adding the following paragraph thereto: 


3 This court noted in United States v. Hammond Lead Products, inc., 58 CCPA 129, 136, C.A.D. 1017, 
440 F. 2d 1024, 1029 (1971), that ‘‘in the case of the countervailing duty assessment, no injury to a domsstic 
industry need be shown.” 

4 The Notice stated that ‘Information has been received . . . which raises a question as to whether cer- 
tain payments, bestowals, rebates, or refunds granted by the Government of Japan upon the manufacture, 
production, or exportation of certain consumer electronic products constitute the payment or bestowal of 
a bounty or grant, directly or indirectly, within the meaning of section 303 of the Tariff Act of 1930 (19 U.S.C. 
1303), upon the manufacture, production, or exportation of the merchandise to which the payments, or 
bestowals, rebates, or refunds apply.’’ 
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Any other programs alleged to result in the payment or bestowal 
of a bounty or grant within the meaning of section 303 of the 
Act have been terminated by the Japanese Government and/or 
are preliminarily determined not to result in the payment or 
bestowal of a bounty or grant.° 


and (3) the Final Negative Countervailing Duty Determination, 
approved by an Acting Assistant Secretary of the Treasury on Decem- 
ber 31, 1975 (41 Fed. Reg. 1298), merely repeating the notice of 
Preliminary Determination that information developed in the investi- 
gation established that benefits under the three Japanese programs 
(unrelated to the commodity tax) were de minimis and concluding as 
follows: 


Accordingly, on the basis of the additional facts gathered and 
the investigation conducted . . . a final determination is hereby 
made in this proceeding, that for the reasons stated, herein and 
in the notice referred to above [the Notice of Preliminary De- 
termination], no bounty or grant is being paid or bestowed, 
directly or indirectly, within the meaning of section 303 ‘ 
upon the manufacturer [sic], production, or exportation of cer- 
tain consumer electronic products from Japan. 


Thus, it is seen that there was no determination of economic result 
by the Secretary with respect to the Japanese commodity tax—not 
even a de minimis determination as in the case of the three other 
programs referred to—but only a conclusion of law that under any 
current programs, no bounty or grant is being paid or bestowed, 
directly or indirectly, within the meaning of section 303. It is the 
correctness of this conclusion of law that was before the Customs 
Court, whose decision thereon we review.® 


5 The broad language could be construed to encompass the Japanese commodity tax. 

6 If the majority remains convinced that the economic result of the remission of the Japanese commodity 
tax is decisive of the issue before us, it should at least remand the case to the Customs Court for development 
ofa record on that point, a task that court is specially equipped to undertake. Failing that, I suggest that the 
rates of the Japanese commodity tax are such as to establish prima facie that the economic impact (e.g. 
competitiveness of Japanese exports vis-a-vis U.S. manufacturers) of remission of the tax would not be 
de minimis. Significantly, the United States Tariff Commission (now International Trade Commission) 
made the following statement in its report to the Senate Finance Committee, 5 TRADE BARRIERS 
39 (1974): 

For all but a very few U.S. products, the differential between domestic and export prices which is at- 
tributable to the exemption of exports from internal comsumption taxes is substantially lower than the 
price differential found in products of most other major trading nations resulting from the exemption 
of exports from their domestic consumption taxes. [Footnote omitted.] 
In its report, THE FUTURE OF U.S. FOREIGN TRADE POLICY, 90th Cong., 1st Sess. 5 (Comm. 
Print 1967), the Joint Economic Committee of the Congress stated: 

The European Common Market practice of rebating their own indirect taxes on their exports and 
levying these same taxes on imports—a practice sanctioned, incidentally, by the rules of the GATT— 
constitutes a conspicuous form of discrimination against U.S. exports. Moreover, similar border adjust- 
ments by the United States would be an ineffective weapon, neither mitigating nor offsetting the dis- 
criminatory process, because the tax structure of the United States places relatively small emphasi 
on indirect taxes. This issue is one that the United States will have to resolve. 
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Key language of statute previously 
interpreted by Supreme Court 


In Downs v. United States, 187 U.S. 496 (1903), the Supreme Court 
interpreted the key language of section 5 of the Tariff Act of 1897, 30 
Stat. 205,’ in the course of deciding, as the Court put it, supra at 500— 


the single question whether, under the laws and regulations of 
Russia, a bounty is allowed upon the export of sugar which sub- 
jects such sugar, upon its importation into the United States, to 
an additional duty equal to the entire amount of such bounty, 
under [section 5 of the Tariff Act of 1897]. 


The Russian scheme relieved exporters from the ordinary excise tax 
that would have been payable had the sugar been sold domestically 
and also provided exporters with certificates which could be sold to 
sugar producers, who would use them to free-up their surplus sugar for 
sale in the domestic market without payment of a prohibitive tax 
burden. 


As noted in the majority opinion, the Board of General Appraisers 
(4 Treas. Dec. 405, T.D. 22984 (1901)) stated, at 413: 


Our conclusion, therefore, is that a bounty or grant, within 
the meaning of section 5 of our tariff act, has been paid or be- 
stowed by the Russian Government upon the exportation of 
this sugar, so as to work a benefit or advantage to the Russian 
sugar exporter as follows: 


First. Upon the exportation of the sugar, the Government 
remitted or refunded the exicse tax due thereon . . . so that he 
was enabled to place his product upon the market free from the 
burden of either the regular or additional excise tax. 


Second. The certificate which the Government issued to him 
upon the exportation of his sugar had a substantial market value, 


and was transferable, and operated as a premium, grant, bonus, 
or reward. 


Looked at from the Russian standpoint, these advantages 
might, perhaps, be described as a bounty on production, but (in 
the language of the circuit court of appeals in the Hills Brothers 
case [United States v. Hills Bros. Co., 107 F. 107 (CA 2 1901)], 
supra) “from the standpoint of other countries,” they become a 
bounty or grant on exportation.” [Emphasis supplied.] 


7“That whenever any country. . . shall pay or bestow directly or indirectly, any bounty . . . upon the 
exportation of any article or merchandise from such country. . . .’’ There is no support for the statement 
in the majority opinion that there was ‘‘congressional refusal’ to define the words ‘“‘bounty”’ or “grant.” 
Customs Law dictates that the common meaning of such words is intended in the absence of evidence to the 
contrary. United States v. C. J. Tower & Sons, 48 CCPA 87, 89, C.A.D. 770 (1961); Meyer & Lange v. United 
States, 6 Ct. Cust. Appls. 181, T.D. 35436 (1915). Webster’s International Dictionary (1890) defines ““bounty”’ 
as: 
4. A premium offered or given. . . to encourage any branch of industry, as husbandry or manufactures. 
It was merely customary legislative practice for Congress to leave it to the Treasury Department, sub- 
ject to judicial review, to make individual determinations within such a broad definition. 


COURT OF CUSTOMS AND PATENT APPEALS 29 


Although the Fourth Circuit, in affirming the Circuit Court for the 
District of Marlyand, which had affirmed the Board (opinion unre- 
ported), held that the Government of Russia secured to the exporter 
of that country a money reward or gratuity whenever he exported 
sugar from Russia and premised that holding on its finding that the 
Russian exporter of sugar received a certificate, it said (Downs v. 
United States, 113 F. 144, 146 (CA 4 1902)): 


In affirming the decree of the court below, we also affirm the 
judgment rendered by the board of general appraisers, whose 
opinion so fully expresses our views, and so ably presents the 
facts involved herein and the law applicable thereto, that we 
deem it entirely appropriate to adopt the same as part of the 
opinion of this court. 


It is clear that the Supreme Court regarded both the remission 
of excise taxes upon exportation and the provision of certificates to 
exporters in assessing the Russian scheme. However, the basis of its 
decision rested on its interpretation of the key statutory language, 
particularly the term “bounty.” Thus, it explained, supra at 502: 


A bounty may be direct, as where a certain amount is paid 
upon the production or exportation of particular articles, of 
which the act of Congress of 1890, allowing a bounty upon the 
production of sugar, and Rev. Stat. sections 3015- 3027, allowing 
a drawback upon certain articles exported, are examples; or 
indirect, by the remission of taxes upon the exportation of articles 
which are subjected to a tax when sold or consumed in the country 
of their production. 


Later in its opinion, the Court applied this interpretation to the 
Russian government’s remission of excise taxes as follows, supra 
at 515: 


The details of this elaborate procedure for the production, sale, 
taxation and exportation of Russian sugar are of much less im- 
portance than the two facts which appear clearly through this 
maze of regulations, viz.: that no sugar is permitted to be sold 
in Russia that does not pay an exicse tax of R. 1.75 per pood 
and that sugar exported pays no tax at all... . When a tax is 
imposed upon all sugar produced, but is remitted upon all sugar 
exported, then, by whatever process, or in whatever manner, or 
under whatever name, it is disguised, it is a bounty on exportation. 


With respect to the certificate part of the Russian scheme, the 
Court noted, supra at 512: 


It is practically admitted in this case that a bounty equal to 
the value of these certificates is paid by the Russian government, 
and the main argument of the petitioner is addressed to the 
proposition that this bounty is paid, not upon exportation, but 
upon production. 
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Referring to the certificate as an additional bounty, the Court then 
proceeded to answer petitioner’s argument and to determine that the 
certificate came within its interpretation of the key statutory lan- 
guage, supra at 513: 


If the additional bounty paid by Russia upon exported sugar 
were the result of a higher protective tariff upon foreign sugar, 
and a further enhancement of prices by a limitation of the amount 
of free sugar put upon the market, we should regard the effect of 
such regulations as being simply a bounty upon production, 
although it might incidentally and remotely foster an increased 
exportation of sugar; but where in addition to that these regulations 
exempt sugar exported from excise taxation altogether, we think it 
clearly falls within the definition of an indirect bounty upon 
exportation. [Emphasis supplied.] 
Thus, the fact that this “additional bounty’ was coupled with re- 
mission of the excise tax, which the Court determined to come within 
its interpretation of “bounty upon exportation” in the statute, was 
the basis for its decision that the certificate was “‘an indirect bounty 
upon exportation.” Had the Court not determined that remission of the 
excise tax was a “bounty on exportation,” its decision on the certificate 
portion of the Russian scheme would have been otherwise. 

Not to be ov erlooked is the fact that in their briefs before the Court, 
both Downs and the Government argued the question of whether the 
remission of excise taxes upon exportation of sugar is a “bounty or 
grant on exportation’? as the terms were used in the statute, with 
Downs, the importer, contending in the negative and the Government 
saying (R 236): 


For it seems that any special favor, benefit, advantage, or in- 
ducement conferred by the Government, even if it is given as a 
release from the burden and is not a direct charge upon the Treas- 
ury, is fairly included in the idea and meaning of an indirect 
bounty. 

Nevertheless, the majority opinion would treat the Supreme Court’s 
interpretation of the key language in section 5 as mere dictum, saying 
that the court’s decision was that the Russian scheme (as a whole) 
bestowed a bounty and that ‘‘the broad language’’ (quoted above) 
“was not necessary to the Supreme Court’s decision and was not, 
therefore, its ratio decidendi”; further, that the “broad language 
did not constitute a Supreme Court holding that every nonexcessive 
remission of every excise tax constitutes a bounty or grant as a 
matter of law.’”’ Of course, the quoted interpretative language did 
not say that every nonexcessive remission of every excise tax con- 
stitutes a bounty or grant. The Court carefully phrased its inter- 
pretation to couple with such remission the condition that such tax 
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be paid on the articles when sold or consumed domestically.® To 
conclude that, because the decision had to do with the “Russian 
scheme,” which included two bounties, (1) remission of the excise 
tax and (2) provision of certificates of value, the Court’s interpreta- 
tion of “bounty” with respect to the remission of the excise tax 
portion of the scheme is not ratio decidendi is manifestly erroneous. 
As pointed out above, that interpretation was the basis for the de- 
cision that the certificate portion of the scheme was an indirect bounty 
upon exportation. Moreover, since the Supreme Court clearly deter- 
mined that both remission of the excise tax and the certificate con- 
stituted a bounty, there were two grounds upon either of which it 
rested its decision. Each ground represented the judgment of the 
court and was of equal validity with the other. Woods v. Interstate 
Realty Co., 337 U.S. 535, 537 (1949); Massachusetts v. United States, 
333 U.S. 611, 623 (1948); Richmond Co. v. United States, 275 US. 
331, 340 (1928); United States v. Title Insurance Co., 265 U.S. 472, 
486 (1924); Union Pacifie Co. v. Mason City Co., 199 U.S. 160, 166 
(1905); Railroad Companies v. Schutte, 103 U.S. 118, 143 (1880). 
Thus, the Court’s determination that remission of the excise tax 
was a “bounty” did not constitute mere obiter dictum as did the state- 
ment treated in Kastigar v. United States, 406 U.S. 441 (1972), cited 
by the majority, whose assertion that “we confront a case of first 
impression” simply begs the question. Rather, the Court’s interpre- 
tation is akin to the Court’s explanation in Towne v. Eisner, 245 
U.S. 418 (1918), of the essential nature of a stock dividend in inter- 
preting the Income Tax Act of October 3, 1913.° That explanation was 


8 Whether the “bounty or grant” in a particular case would be de minimis (not, therefore, warranting 
imposition of a countervailing duty) or what the net amount of the “bounty or grant” would be as a basis for 
imposition of a countervailing duty is, of course, another matter. Thus, as appellant has shown, the market 
value of the certificate in Downs was from 1.25 to 1.64 rubles per pood, and the excise tax remitted was 1.75 
rubles per pood: whereas, the net bounty determined ranged from only .38 to .50 rubles per pood (T.D. 
22814, 4 Treas. Dec. 184 (1901)). It is not disclosed what factors entered into the determination. See F.W. 
Woolworth Co. v. United States, 28 CCPA 239, C.A.D. 151 (1940). 

§In Towne v. Eisner, the question was whether a stock dividend made in 1914, against surplus earned 
before the effective date of the Sixteenth Amendment, was taxable under the Income Tax Act of October 3, 
1913. The lower court had decided for the taxpayer, treating the question as inseparable from interpretation 
of the Sixteenth Amendment. The Supreme Court disposed of the question upon consideration of the essen- 
tial nature of a stock dividend, disregarding the fact that the dividend involved was based upon surplus 
earnings that accrued before-the Sixteenth Amendment took effect, and quoting from its opinion in Gibbons 
v. Mahon, 136 U.S. 549 (1890) as follows: 

“A stock dividend really takes nothing from the property of the corporation, and adds nothing to the 
interests of the shareholders. Its property is not diminished, and their interests are not increased. .. . 
The proportional interest of each shareholder remains the same. The only change is in the evidence which 
represents that interest, the new shares and the original shares together representing the same pro- 
portional interest that the original shares represented before the issue of the new ones.’’ Gibbons v. Mahon, 
136 U.S. 559, 560. In short, the corporation is no poorer and the stockholder is no richer than they were 
before. . . . What has happened is that the plaintiff’s older certificates have been split up in effect and 
have diminished in value to the extent of the value of the new. [Id. at 426-27.] 
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relied upon by the Court in Eisner v. Macomber, 252 U.S. 189 (1920), 
where the question was whether a stock dividend, made against 
profits accumulated by a corporation after March 1, 1913, was taxable 
under the Revenue Act of 1916. In affirming the judgment below for 
the taxpayer, the Court said, supra at 204-05: 


Therefore, Towne v. Eisner cannot be regarded as turning 
upon the point that the surplus accrued to the company before the 
act took effect and before adoption of the Amendment. And 
what we have quoted from the opinion in that case cannot be 
regarded as obiter dictum, it having furnished the entire basis for 
the conclusion reached. We adhere to the view then expressed, 
and might rest the present case there . . . because the con- 
clusion there reached as to the essential nature of a stock dividend 
necessarily prevents its being regarded as income in any true 
sense. 


In its efforts to downgrade Downs, the majority opinion ignores 
the Supreme Court’s own recognition of its precedential value in 
Nicholas & Co. v. United States, 249 U.S. 34 (1919), which involved 
the petitioner’s protest against the action of collectors of customs at 
Boston and New York assessing countervailing duties on whiskey 
and gin imported from Great Britain. The Supreme Court affirmed 
the judgment of the Court of Customs Appeals (the predecessor to 
this court), which had affirmed a decision by the Board of General 
Appraisers (the predecessor to the Customs Court) overruling the 
protests. The issue was the legality of the countervailing duty, which 
had been determined to be necessary under Paragraph E of section 4 
of the Tariff Act of 1913 (38 Stat. 114)!° by reason of the allowance 
under British law of three pence per gallon upon plain British spirits 
and five pence per gallon upon British compounded spirits paid on 
account of export from the United Kingdom." Referring to Para- 
graph E, the Court supra at 39, said: 





10 Paragraph E was substantially the same as section 303 of the Tariff Act of 1930 and as section 303(a) (1) 
under the 1970 amendment, the statute herein involved. Paragraph E was preceded by Paragraph E of 
section 4 of the Tariff Act of 1913 (38 Stat. 114, 193); section 6 of the Tariff Act of 1909 (36 Stat. 11, 85); and 
section 5 of the Tariff Act of 1897 (30 Stat. 151, 205). Prior to the latter, paragraph 182 \% of the Tariff Act of 
1894 (28 Stat. 509, 521) provided for payment of additional duty on sugar, syrups, and molases where the 
exporting country paid a bownty on the export thereof; and paragraph 237 of the Tariff Act of 1890 (26 Stat. 
567, 584) made similar provision in the case of sugar only. In its brief, the Government contends that the 
1897 Act was intended to apply to the refund of taxes only to the extent that the “‘refund” exceeded the 
amount of tax actually paid (i.c. the “‘excessive remission’’). This appears to have been so under the specific 
language of the 1890 and 1894 Acts. However, different language appeared in the subsequent acts, and the 
legislative history of the 1897 Act cited by the Government can hardly be used now to overturn the Supreme 
Court’s interpretation in Downs of ‘‘bounty” in the 1897 Act. The Government’s argument, of course, has 
no application to “grant” (added by the 1897 Act). Ifit did, it would imply that there was no Congressional 
purpose in adding “‘grant’”’ to the language of the statute. 

1 The law also provided for payment of an allowance of two pence per gallon “to any Distiller or Pro- 
prietor of . . . Spirits on the Exportation thereof from a Duty-free Warehouse, or in depositing the same 
in a Customs Warehouse.” However, this payment was not involved in the case. 


—_— 
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The statute was addressed to a condition and its words must be 
considered as intending to define it, and all of them—‘“grant” 
as well as “bounty” must be given effect. If the word “bounty” 
has a limited sense the word ‘“‘grant’’ has not. A word of broader 
significance than “grant” could not have been used. Like its 
synonyms “give” and “bestow,” it expresses a concession, the 
conferring of something by one person upon another. And if the 
“something” be conferred by a country ‘‘upon the exportation 
of any article or merchandise” a countervailing duty is required 
by Paragraph E. 


The Court next, supra at 39-40, stated, in language reminiscent of 
Downs, the pragmatic principle on which it rested its decision that the 
payment by the British government was the bestowal ‘directly or 
indirectly” of a “bounty or grant”’: 


We have the fact of spirits able to be sold cheaper in the United 
states than in the place of their production, and this the result 
of an act of government because of the destination of the spirits 
being a foreign market. For that situation Paragraph E was 
intended to provide. 


The Court cited United States v. Passavant, 169 U.S. 16 (1898), as 
support for its pragmatic approach, saying: ‘It [the Court in Passa- 
vant] regarded the fact and effect of the remitted excise.’’? It then 
recognized the precedential value of Downs," supra at 41: 


Downs v. United States, 187 U.S. 496, is a like example [of the 
pragmatic approach], and direct and indirect bounties are illus- 
trated. . . . [A]s instances of the latter, that is, of indirect bounties, 
the remission of taxes upon. the exportation of articles which are 
subject to a tax when sold or consumed in the country of their pro- 
duction is given, and, as another example, the laws permitting 
distillers of spirits to export the same without payment of an 
internal revenue tax or other burden. [Emphasis supplied.] 


If the majority’s erroneous approach to precedent were followed, 
the judicial function of statutory interpretation would be reduced to 
merely deciding that the facts of a particular case are or are not within 
the reach of a particular statute. The judicial function of giving life 
and meaning to the words of a statute for guidance to other courts as 
well as to the executive and legislative branches of government would 
be emasculated, and interminable litigation would be spawned. 


12 Passavant held that in determining dutiable value of goods imported from Germany, there should be 
added to the net invoice price the amount of tax imposed upon the goods when sold by the manufacturer 
thereof for consumption or sale in Germany but remitted upon exportation of the goods. 

13 As had the Government in its brief, saying of Downs: 

The Russian bounty case was summed up in a single sentence in the opinion (187 U.S. 515): ‘‘When a tax 
is imposed on all sugar produced, but is remitted upon all sugar exported, then, by whatever process, or 
in whatever manner, or under whatever name it is disguised, it is a bounty upon exportation.” 

4 Cf. E. GRISWOLD, THE JUDICIAL PROCESS 31 (1973): ‘“‘In many areas precedents, especially 
ones of a few years’ standing, are not given very great weight. This in tern stimulates litigation on a great 
mass of questions. . . .” 
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Judicial interpretation prevails over 
“Jong-continued, uniform, administrative practice’’ 


The majority opinion states that, since 1898, the Treasury Depart- 
ment has consistently and uniformly interpreted §303 as requiring 
that for a remission of an excise tax to constitute a bounty it must be 
“excessive.” © It then cites the familiar rule that long-continued, 
uniform administrative practice, if not contrary to or inconsistent 
with law, is entitled to great weight, particularly when Congress has 
failed to revise the statute in the face of such administrative prac- 
tice; and it finds no Congressional action contrary to or inconsistent 
with that practice. However, it is to be noted that in none of the cases 
cited by the majority opinion had there been a judicial interpretation 
with which the administrative practice was in conflict. 

There is another familiar rule, namely: continued reenactment of 
a statute following its judicial interpretation (especially by the Su- 
preme Court) creates a presumption of Congressional approval of 
that interpretation. Shapiro v. United States, 335 U.S. 1, 16 (1947); 
Burnet v. Harmel, 287 U.S. 103, 108 (1932); Hecht v. Malley, 265 
U.S. 144, 153 (1924); Latimer v. United States, 223 U.S. 501, 504 
(1912); Sessions v. Romadka, 145 U.S. 29, 42 (1892). As will be more 
fully developed later, there has been no Congressional action con- 
trary to or inconsistent with the interpretation of the key statutory 
language in Downs. 

When there is a conflict between administrative practice and ju- 
dicial interpretation, as has been the case here, this court’s predecessor 
long ago held that judicial interpretation prevails. United States v. 
Douglas & Berry, 6 Ct. Cust. Appls. 100, T.D. 35342 (1915). That 
case involved the question of whether the imported goods in question 
were classifiable as “plain woven fabrics’ under paragraph 283 of the 
Tariff Act of 1913. In two earlier cases, the court had interpreted 
identical language in the predecessor provisions to paragraph 283 
(contained in the Tariff Acts of 1897 and 1909) and had rejected the 
classification of similar goods as “plain woven fabrics.”’ Responding 
to the importers’ argument that goods like those in question were, 
during the history of the Tariff Act of 1909, classified as plain woven 
fabrics and that employment of that language in the Tariff Act of 
1913 must be presumed to be a recognition of such administrative 
practice, the court said supra at 104: 


15 This statement apparently does not take account of the countervailing duties assessed by Treasury in 
Downs and the Government’s position in its brief before the Supreme Court in support thereof, wherein 
the Assistant Attorney General went so far as to say (R 236): 

For it seems that any special favor, benefit, advantage, or inducement conferred by the Government, 
even if it is given as a release from burden and is not a direct charge upon the Treasury, is fairly included 
in the idea and meaning of an indirect bounty. 
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Force is often given to such administrative practice, but in the 
present case it is difficult to see how it could have the force 
contended for, for the reason that prior to the enactment of this 
tariff law rulings of this court had been made in the two cases 
cited, and more specifically and definitely in the later case of 
White v. United States (3 Ct. Cust. Appls., 382; T.D. 32968), that 
excluded the goods in question from the term “plain woven 
fabrics,” and it is the latter authoritative decision which the Congress 
must be presumed to have followed rather than the administrative 
practice. [Emphasis supplied.] 
The fact that the executive branch does not follow the interpretation 
of a law by the judicial branch does not render that interpretation 
any less the law. Nor would acquiescence by the legislative branch 
in the failure of the executive branch to follow the interpretation of the 
law by the judicial branch do so. Indeed, a contrary conclusion would 
deny the role of the judicial branch in our system of government ‘‘to 
say what the law is,” as declared in Marbury v. Madison, 5 US. 
(1 Cranch) 87, 111 (1803). 


The myth of Congressional acquiescence 
in administrative practice 


Although the principle stated in United States v. Douglas & Berry 
disposes of the administrative practice point, the following portion 
of the majority opinion should be answered: 


[We find it difficult to believe that Congress would harbor in its 
breast a disapproval of an administrative practice for almost 80 
years, while remaining so supine or irresponsible as not to change 
Mo Though the “record shows the first specific notice to 
Congress i in 1949, we cannot assume that Congress had earlier 
reenacted the statute four times without ever informing itself of 
Treasury’s practice. But whether awareness of the practice has 
continued for 79 years or for 28 years, the inference of acquies- 
cence from Congress’ failure to act against the practice over the 
many years involved, and through many reenactments of the 
statute, overbalances any inference of rejection from failure to 
codify it. [Footnote omitted.] 


Actually, the record shows that the ‘first specific notice to Congress” 
came in 1949 during the course of hearings before the Senate Finance 
Committee. In 1970 Congress amended section 516 of the Tariff Act 
of 1930 to provide that, in the case of any imported article or mer- 
chandise with respect to which the Secretary has not determined 
whether or not any bounty or grant is being paid, any person may file 
a petition setting forth his belief that a bounty or grant is being paid." 


16 If the Secretary concludes that a formal investigation is warranted, he is to initiate one, make a pre- 
liminary determination within six months, and make a final determination within twelve months. 
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The Customs Administrative Act of 1970 § 209, Pub. L. No. 91-271, 
84 Stat. 274, 286. (Zenith filed such a petition in this case.) So the 
period of “awareness” of Treasury’s practice on the part of “Con- 
gress” before it endeavored to do something about the practice shrinks 
from 79 to 21 years. The supposition in the majority opinion of a 
longer period of “awareness” on the part of Congress is pure 
speculation. 

As Judge Newman noted in his concurring opinion below, the 
Treasury Department attempted to persuade Congress to amend sec- 
tion 303 of the Tariff Act of 1930 to accord with the Department’s 
practice of not assessing countervailing duties on the remission of 
taxes.” This and another attempt (by the State Department)'® 
failed. In the perspective of the principle stated in United States v. 
Douglas & Berry, supra, Judge Newman aptly remarked: 


It is apparent, then, that Congress could have, but declined to, 
nullify the Supreme Court’s interpretation of the countervailing 
duty statute insofar as tax remissions are concerned. A reason- 
able conclusion from the congressional rejection of the... 
proposed amendments . . . is that Congress was satisfied with 
the way it had earlier written the statute, and approved of the 
Supreme Court’s construction of the law.['*] 


The majority opinion recalls that during hearings before the 
House Committee on Ways and Means in 1973 on the bill which 
matured into the Trade Act of 1974 (Pub. L. No. 93-618, 88 Stat. 
1978), ‘‘a witness” recommended an amendment defining “bounty 
or grant’”’ as encompassing the remission of an excise tax and that 
there was no action taken on the recommendation. This can hardly 
be said to rise to the level of Congressional acquiescence in adminis- 
trative practice, much less a repudiation by Congress of the inter- 
pretation of the key language in section 303 by the Supreme Court. 

The majority opinion points to Congressional adoption, as § 321(b) 
of the Trade Act of 1974, of an amendment to the Antidumping Act, 


17 Hearings on H.R. 1535 Before the House Committee on Ways and Means, 82d Cong., 1st Sess. 2, 16, 35, 
and 79 (1951). (H.R. 1535, which would have been entitled ““‘Customs Simplification Act of 1951,” was intro- 
duced “by request”’ of the Secretary.) Hearings on H.R. 5505 Before the Senate Committee on Finance, 82d 
Cong. 2d Sess. 115, 124-125 (1952). (H.R. 5505 supplanted H.R. 1535 as a “clean bill.’’) 

18 The Department’s representative advised the Senate Finance Committee that an amendment to con- 
form section 303 with administrative practice was needed to make the countervailing duty law fully con- 
sistent with Article VI of the General Agreement on Tariffs and Trade. Hearings on H.R. 1612 (“Trade 
Agreements Extension Act of 1951’) Before the Senate Committee on Finance, 82d Cong., 1st Sess. 11 (1951). 

19 The majority opinion notes an earlier unsuccessful attempt by Treasury in 1950, but says: ‘Congress’ 
failure to act or even speak against it [the Treasury proposal] reflected at least a then-current willingness to 
allow that administrative practice to continue unabated and unchanged.’”’ Such a comment ignores the 
principle stated in United States v. Douglas & Berry, supra. The correct conclusion to be drawn from failure 
of the Treasury proposal is that stated by Judge Newman. See United States v. Adolphe Schwob, Inc., 21 
CCPA 116, 120, T.D. 46447 (1933). 
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19 USC 162 (Supp. V 1975), which parallels the standard in that Act 
to the standard set forth in the countervailing duty law; further, to 
the following statements in the committee reports: 


However, your committee [Ways and Means], in recommending 
this amendment, does not express approval or disapproval of the 
standard employed by the Treasury Department in administering 
the countervailing duty law with regard to the treatment under 
that law of rebates or remissions of direct and indirect taxes. 
[H.R. Rep. No. 93-571, 93d Cong., 1st Sess. 69 (1973).] 
And— 
The standard in the proposed amendment parallels that standard 
employed by the Treasury Department under the countervailing 
duty law in determining whether tax rebates and remissions con- 
stitute bounties or grants. However, the Committee [Senate 
Finance], in recommending this amendment, does not express 
approval or disapproval of that Treasury practice. [S. Rep. No. 
93-1298, 93d Cong., 2d Sess. 172 (1974).] 
On the basis of the foregoing, the majority opinion concludes: ‘The 
effect of the Committees’ mutually contradictory approve-disapprove 
statements is necessarily to leave untouched the status quo with 
respect to the administrative practice on countervailing duties.” 
Again the majority ignores the principle stated in United States v. 
Douglas & Berry, supra. The Correct conclusion is that such state- 
ments left untouched the status quo with respect to the Supreme 
Court’s interpretation of the key language in section 303. 

The majority opinion notes that, in 1968, the Senate Finance Com- 
mittee was advised that Treasury considered §303 inapplicable to 
nonexcessive remissions of excise taxes; that no action was taken at 
that time; and that, in 1970, the Committee requested a detailed 
study on the subject. The “request” was a direction to the Tariff 
Commission contained in section 362 of H.R. 17550, which did not 
become law. The Senate Finance Committee, in its report on the bill 
(S. Rep. No. 91-1431, 91st Cong., 2d Sess. 281 (1970)) stated, inter 
alia: 

The committee is also aware of the Supreme Court cases, and a 
recent Customs Court case which has interpreted the works 
“bounty” or “grant” to apply to virtually all subsidies, including 
the rebate of indirect taxes. 

A request for a study was subsequently made jointly by the chairman 
of the Senate Finance Committee and the chairman of the Subcom- 
mittee on International Trade to the Tariff Commission, which 
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transmitted its voluminous report, TRADE BARRIERS, supra note 
6, in 1974.”° 

This can hardly be said to rise to the level of a repudiation by the 
Congress of the interpretation of the key language in section 303 by 
the Supreme Court. Rather, the request for a study by the Tariff 
Commission constituted merely a prudent step by a Congressional 
committee to acquire information needed to make a decision whether 
to recommend any changes in the law beyond the 1970 amendment, 
referred to above, providing for the filing of a petition by any person 
setting forth his belief that a bounty or grant is being paid. Following 
receipt of the Trade Commission’s report, the judicial review provi- 
sion, discussed infra, was enacted as part of the Trade Act of 1974. 

Referring to this court’s opinion in American Express Co. v. United 
States, 60 CCPA 86, C.A.D. 1087, 472 F. 2d 1050 (1973), the majority 
opinion says that “‘we expressed the view that Congress required the 
Secretary to impose a countervailing duty when a bounty or grant 
has been bestowed, but left to the Secretary the determination of 
whether a bounty or grant had in fact been bestowed” and that 
“(mjothing has occurred since 1973 to require change in that view.” 
However, a close reading of the opinion in that case reveals no sug- 
gestion whatsoever that this court would approve a Secretarial deter- 
mination that was contrary to the interpretation of ‘bounty’ by 
the Supreme Court. With respect to what has occurred since 1973, 
provision in the Trade Act of 1974 for judicial review of the Secretary’s 
determination that a bounty or grant is not being paid on foreign 
merchandise reflects, as shown infra note 26, expressed Congressional 
concern over “inaction or insufficient action, or . . . excessive delay 
in the administrative process.” 

That provision was enacted in response to the majority opinion of 
this court in United States v. Hammond Lead Products, Inc., supra 
note 3. Hammond Lead had filed a complaint with the Commissioner 
of Customs asserting that litharge *! imported from Mexico was the 
recipient of a bounty or grant from the Mexican government and, 


2% Of particular significance, the repcrt (Vol. VI at 30-31) states: 

Several governments provide tax advantages to exporters. This is done usually by exempting or 
deferring taxes on income from export activities, or rebating other direct taxes associated with the pro- 
duction of exported products, or by accelerated amortization of assets used in production for export. 

Under current GATT rules, indirect (consumption) taxes may be rebated (or not collected) on 
exported products, but rebates of direct taxes (income and certain other taxes) are not permitted. This 
rule is based on the premise that indirect taxes are fully shifted forward to the consumer, whereas direct 
taxes are not. To the extent, however, that the forward shifting of the indirect taxes is incomplete, the 
full restitution of the domestic consumption tax at the border on exported products acts, in effect, as a 
subsidy of exports. [Footnote omitted.] 

21 The court stated that litharge is a lead oxide, made from refined lead by a simple process and containing 
93% primary lead metal. Its main use is in stroage batteries and in the chemical and paint industries. 
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therefore, that a countervailing duty was required to be imposed 
under section 303 of the Tariff Act of 1930. The Commissioner of 
Customs, acting for the Secretary, responded that the classification 
and rate of duty on litharge were correct and that countervailing 
duties were not applicable. Hammond Lead then brought an action 
in the Customs Court under section 516(b) of the Tariff Act of 1930, 
protesting the classification and rate of duty. The Government and 
one Ralph Valls, Party-In-Interest, moved to dismiss on the ground 
that the Customs Court lacked jurisdiction of the subject matter of 
an American manufacturer’s protest which complained that the 
Secretary failed to invoke a countervailing duty. Motions to dismiss 
were denied, and trial on the merits followed. The Customs Court 
sustained Hammond Lead’s protest on the theory that there was an 
indirect bounty or grant on export of the litharge from Mexico.” 

On appeal, this court, split 3-2, held that the Customs Court 
lacked jurisdiction.” It concluded, supra at 137: 


All considered, it appears that countervailing duty is a penal 
exaction [] that the Congress did not intend the courts to impose, 
should the Treasury be recalcitrant, in a 516(b) proceeding... 


In the course of extended dicta, the majority opinion obliquely refer- 
red to the “dicta” in Downs and went on to say, supra at 140-41: 


It may be asked, if our interpretation of section 516(b) is cor- 
rect, does it leave the American Manufacturer entirely remedi- 
less even in case of an arbitrary and capricious refusal by Treas- 
ury to take appropriate action under the countervailing duty 
law. It is difficult to answer the question without deciding in 
dictum cases not before us, but a few observations will be made. 
The Second Circuit, in J. C. Penney Company Inc. v. United 
States, 439 F. 2d 63 (decided March 1, 1971), has considered the 
new statute and reaffirmed holdings under the old, that the regu- 
lar Federal courts will not interfere in customs cases reviewable 
in the Customs Court, because an importer desires to tailor a 
remedy more satisfactory to him than the Customs Court affords. 
. . . Thus it may be that any decision limiting 516(b) may cor- 
respondingly limit the access of a complaining domestic industry 
to any kind of court relief. On the other hand, the modern tend- 


22 Following devaluation of the peso in 1964, Mexico increased export taxes on refined lead for the purpose 
of maintaining domestic supplies and keeping down domestic prices. Refined lead was made available to 
domestic users at a price approximating the world price minus what the export tax would have been. Ex- 
ports of litharge were not subjected to the export tax, so that Mexican litharge producers could offer litharge 
in other countries at a price predicated on the domestic lead price unenhanced by the export tax. 

23 The dissenting opinion concluded that the Customs Court had jurisdiction of the protest under section 
516(b), citing Bradford Co. v. American Lithographic Co., 12 Ct. Cust. Appls. 318, T.D. 40318 (1924). Further, 
it stated that the Customs Court was correct in concluding that there was a bounty or grant, citing the 
definitions thereof in Nicholas and Downs, supra. 

% The statement that a countervailing duty is “‘penal’’ was repudiated in a 1972 Senate Finance Com- 
mittee report. Infra, note 26. 


239-681—77—6 








40 COURT OF CUSTOMS AND PATENT APPEALS 


ency to fashion a remedy for any injury is a srong one, and it 
could be the regular courts would take jurisdiction in cases out- 
side section 516(b), where the domestic industry showed clear 
illegality and substantial injury. Such a proceeding would not 
be a de novo determination like the one the court below made 
here, but would, we think, be more in the nature of a review of 
the administrative decision, which would be overturned only if 
found arbitrary, capricious, or not founded on substantial evi- 
dence. A court considering the fashioning of such relief would 
have to consider its need in light of judicial remedies, and also 
such extrajudicial ones as the domestic industry might have, in 
resort to the Congress or to the Tariff Commission, We do not 
undertake to predict the answer. 


The response of Congress was to include in the Trade Act of 1974 
an amendment to section 516 which, as noted above, provides for 
judicial review of the Secretary’s determination that a bounty or 
grant is not being paid on foreign merchandise.” As a prelude to this 
Congressional action, in 1972 the Senate had tacked onto a minor 
House-passed tariff bill an amendment providing for judicial review, 
at the instance of American producers, of negative countervailing 
duty determinations by the Secretary.” Although the amendment was 
accepted by the House-Senate conferees (H.R. Rep. No. 92-1583. 
92d Cong., 2d Sess. (1972); S. Rep. No. 92-1298, 92d Cong., 2d Sess, 
(1972)) the Conference Report was not brought to a vote in the House 
as an accommodation to the Secretary, with the understanding that 
the matter would be given attention in the context of trade legisla- 
tion in the next Congress (118 Cong. Rec. 37098 (1972)). The judicial 
review provision was subsequently included in the House-passed 





28 Review can be sought in the Customs Court by ‘“‘an American manufacturer, producer, or wholesaler of 
merchandise of the same class or kind as that described in such determination.” 

% In reporting out the amended bill, the Senate Finance Committee report (S. Rep. No. 92-1221, 92d 
Cong., 2d Sess. 8 (1972)) stated: 

The Committee amendment providing judicial review to domestic producers in countervailing duty 
cases is necessitated because of a 1971 decision of the Court of Customs and Patent Appeals ( United 
States v. Hammond Lead Products, Inc.) holding that judicial review was not available to American 
producers in countervailing duty cases. The Committee is concerned that the decision might adversely 
affect the ability of American producers to obtain meaningful relief against subsidized import com- 
petition under the Countervailing Duty Law (section 303 of the Tariff Act) because of administrative 
inaction or insufficient action, or because of excessive delay in the administrative process. 

In addition, importers enjoy the right to judicial review in countervailing duty cases under existing 
law. The Committee believes that American producers as well as importers should be permitted to have 
the righi to judicial review in countervailing duty cases as a matter of basic equity and fairness, and as a 
means to secure administration of the law in keeping with the intent of Congress reflected in the broad, 
explicit and mandatory terms used in section 303. 

The Countervailing Duty Law requires the Secretary of the Treasury to assess an additional duty 
on imports of dutiable articles with respect to which a bounty or grant has been paid. The additional 
duty must be equal to the amount of the bounty or grant, thereby neutralizing the artificial advantage 
afforded the foreign product by virtue of the subsidy. Consequently, countervailing duties are not, nor 
were they ever intended to be, penal in nature: they are remedial in nature inasmuch as they operate 
to offset the effect of subsidies afforded foreign merchandise. 
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version of what became the Trade Act of 1974, with the House Ways 
and Means Committee Report expressing similar views to those of 
the Senate Finance Committee (quoted in note 26, supra) in its 
report accompanying the 1972 bill (H.R. Rep. No. 93-571, 93d 
Cong., 1st Sess. 76 (1973)). 

In view of the foregoing, the conclusion is inescapable that the 
Congress has not acquiesced in the administrative practice of failing 
to recognize the ordinary remission of excise taxes as a bounty or 
grant for purposes of section 303, much less repudiated, or given any 
signal of its disfavor with, the interpretation of the key language in 
section 303 by the Supreme Court. 


Date for imposition of countervailing duties 


The Customs Court ordered that countervailing duties be assessed 
on the subject electronic products exported from Japan effective the 
day following the date of entry of its order. Section 516(g) of the 
Tariff Act of 1930, as amended (19 USC 1516(g)), provides that only 
merchandise entered for consumption (or withdrawn from warehouse 
for consumption) after the date of publication of a Customs Court’s 
decision will be affected. Therefore, the Government argues that the 
Customs Court’s order in this case “encompasses entries the liquida- 
tion of which is not the proper subject of direction by the Customs 
Court under the enabling statute, which is clearly jurisdictional in 
its scope and effect.’’ Appellee contends that entry of the Customs 
Court’s order constituted “publication” for purposes of section 516(g) 
and that the Customs Court’s order was proper. 

Section 257 of 28 USC provides that all decisions of the Customs 
Court shall be filed and be open to inspection and that the Secretary 
shall publish weekly such decisions as he or the court may designate 
and abstracts of all other decisions. Thus, the statutes distinguish 
between filing or entry of a decision and publication thereof, which 
obviously would not occur simultaneously with the filing or entry. 
Until January 4, 1967, publication was in “Treasury Decisions.” 
Effective January 4, 1967, the name was changed to ‘Customs 
Bulletin” (31 Fed. Reg. 16580). 

Although appellee argues that “publication” means ‘‘making avail- 
able to the public,” which would occur upon the filing or entry of 
court orders and decisions, I am satisfied that the word “publication” 
in section 516(g) and the word “publish” in section 257 are in pari 
materia; further, that acquiescence by Congress in the Secretary’s 
practice of carrying out its mandate in section 257 creates a pre- 
sumption of Congressional approval of that practice. Appellee has 
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provided no evidence clearly showing Congressional disapproval of 
that practice. 

Accordingly affirmance of the Customs Court’s decision and judg- 
ment with respect to the Japanese commodity tax should be coupled 
with an order that the order of the Customs Court with respect to 
the imposition of countervailing duties be modified (1) to become 
effective the day after the date of publication of its decision in the 
Customs Bulletin and (2) to provide that assessment of countervailing 


duties be subject to possible suspension under the provisions of 19 
USC 1303 (d) (2). 
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Remission of duties— 
Ship repairs 


1. Administrative Law: ‘There is a strong presumption in favor 
of judicial review of administrative action. Nonreviewability 
is an exception which must be affirmatively demonstrated. 


2. Administrative Law: Administrative action based upon 
discretionary authority is subject to judicial review unless 
Congress manifests an intent to preclude review, or judicial 
standards for measuring the reasonableness of the adminis- 
strative action are totally absent. 
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10. 


11. 


CUSTOMS COURT 


. Administrative Law: Judicial review of administrative action 


based upon the exercise of discretionary authority is available 
to assure that the administrative action is not arbitrary, 
capricious, an abuse of discretion, or otherwise not in ac- 
cordance with law. 


. Administrative Law: In cases of express delegation of dis- 


cretionary authority, where the administrative action is not 
contrary to law and has a rational basis, the courts will not 
substitute their discretion for that of the administrator. 


. Administrative Law: Where no formal record of the admin- 


istrative proceeding is made, the agency determination must 
be accompanied by an explanation of its action sufficient to 
enable the reviewing court to determine whether the action 
was reasonable. 


. Administrative Law: Courts will uphold the interpretation 


of a statute by the agency charged with its administration 
where the interpretation is not inconsistent with the statu- 
tory language or the congressional intent. 


. Administrative Law: Where administrative action is based 


upon the exercise of discretion in light of an accumulated 
administrative experience, the scope of judicial review is 
more circumscribed than in the performance of the judicial 
function of the interpretation and application of the statu- 
tory mandate. 


. Administrative Law: The administrative decision, based 


upon an exercise of discretionary authority, must stand unless 
it was made without a rational explanation, inexplicably 
departed from established policies, rested on an impermissible 
basis such as invidious discrimination, or on other considera- 
tions that Congress could not have intended to make relevant. 


. Customs: The Secretary of the Treasury’s interpretation 


of section 466 of the Tariff Act of 1930, 19 U.S.C. § 258(1) 
as precluding remission of duties unless the cause of the 
damage and the repairs occur during the same voyage, is 
fully consistent with the statutory language and properly 
effectuates the congressional intent of providing maximum 
protection to American shipyards. 


Customs: As used in section 466, 19 U.S.C. § 258(1), the 
phrase “or other casualty” is to be considered together with 
the statutory phrase ‘‘stress of weather,’’ broadening the term 
to include other similar casualties. A casuality similar to 
“stress of weather’ would include one that is violently 
exerted ; that which comes with unexpected force or violence, 
such as that of a fire, a collision, or an explosion. 


Customs: The salting of the vessel’s boilers was due to the 
negligence of the vessel’s chief engineer, in that he failed to 
flush salt water out of the fresh water tanks while in port, as 
instructed, and not to an event occurring “‘with the violence 
of the turbulent forces of nature,’’ was not a ‘‘casualty” within 
the meaning of section 466, 19 U.S.C. § 258(1). 
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Court No. 70/2603 
Port of Tampa 
[Judgment for defendant.] 
(Decided July 18, 1977) 


Toole, Taylor, Moseley & Milion (James F. Moseley of counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (Edmund F. Schmidt, trial 
attorney), for the defendant. 


Re, Chief Judge: Plaintiff steamship company brought this 
action to recover customs duties paid on certain repairs made in 
foreign ports to the “S.S. Volusia.’ It maintains that the duties 
should have been remitted by the Secretary of the Treasury because 
the foreign repairs were the result of a casualty. 

Contending that there is no genuine issue of fact which requires a 
trial, the defendant has moved for summary judgment pursuant 
to Rule 8.2 of the rules of this court. Since plaintiff did not controvert 
the facts stated in the defendant’s motion for summary judgment, 
those facts are deemed admitted under Rule 8.2(b). See Mobilite, 
Ine. v. United States, 70 Cust. Ct. 359, C.R.D. 73-11 (1973). 

In 1968, the plaintiff was the operator of the ‘‘S.S. Volusia.” In 
January and March of that year, on a voyage from Morocco to Nor- 
folk, Virginia, the Volusia encountered heavy seas, requiring the use 
of salt water for ballast in the vessel’s fresh water tanks. While in 
Norfolk, the failure of the vessel’s chief engineer to flush the salt 
water from the tanks, as he had been instructed, caused the con- 
tamination of the fresh water taken on board while the vessel was 
in port. On the vessel’s subsequent voyage, from Norfolk to South 
Africa, this contaminated water salted both boilers and necessitated 
repairs. The repairs were made in Port of Spain, Trinidad in April 
1968, and in Capetown, South Africa in June 1968. 

Pursuant to the provisions of section 466 of the Tariff Act of 1930, 
19 U.S.C. § 257, duties of 50 per centum ad valorem were assessed 
on the cost of these foreign repairs. Plaintiff sought remission of these 
duties under section 466 of the Tariff Act of 1930, 19 U.S.C. § 258, 
from the regional commissioner of customs in Miami, Florida. The 
application for remission was denied on the ground that the ultimate 
cause of the repairs, i.e., the taking on of salt water and, the failure 
to flush the tanks while in port, did not occur on the same voyage as 
the repairs. Plaintiff paid the assessed duties, and thereafter brought 
this action for their recovery. 
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The relevant statutory provisions are sections 257 and 258 of Title 
19 of the United States Code, as written prior to January 5, 1971.) 
Duties on the Volusia’s repairs were assessed pursuant to section 257, 
which provides in pertinent part: 


““§ 257. Duty on equipments or repair parts for vessels. 


The equipments, or any part thereof, including boats, pur- 
chased for, or the repair parts or materials to be used, or the 
expenses of repairs made in a foreign country upon a vessel 
documented under the laws of the United States to engage in the 
foreign or coasting trade, or a vessel intended to be employed 
in such trade, shall, on the first arrival of such vessel in any 
port of the United States, be liable to entry and the payment 
of an ad valorem duty of 50 per centum on the cost thereof in 
such foreign country; * * *.” 


The plaintiff’s application for remission of the duties paid was 
made under section 258, providing in pertinent part: 
**§ 258. Remission for necessary repeirs. 
If the owner or master of such vessel furnishes good and 
sufficient evidence— 

(1) That such vessel, while in the regular course of her 
voyage, was compelled, by stress of weather or other casualty, 
to put into such foreign port and purchase such equipments, 
or make such repairs, to secure the safety and seaworthiness 
of the vessel to enable her to reach her port of destina- 
ae 

* * * * * * * 


then the Secretary of the Treasury is authorized to remit or 
refund such duties, * * *.” 


The defendant previously moved to dismiss this action asserting 
that the court lacked jurisdiction. It contended that the statutory 
authority conferred upon the Secretary of the Treasury to remit 
repair duties was entirely discretionary, and that the exercise of that 
discretion was final and not subject to judicial review. In part, the 
contention was based upon section 701(a)(2) of the Administrative 
Procedure Act, 5 U.S.C. § 701(a)(2), which provides: 


“Chapter 7 — Judicial Review 
§ 701. Application; definitions. 

(a) This chapter applies, according to the provisions thereof, 
except to the extent that— 


* * * * * * Ea 
(2) agency action is committed to agency discretion by law.” 


1P.L. 91-654, 84 Stat. 1944, substantially amended these two sections effective January 5, 1971. The 
amended statute is now codified at 19 U.S.C. § 1466. 
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This court held that the contention was without merit. Suwannee 
Steamship Company v. United States, 70 Cust. Ct. 327, C-.R.D. 73-3, 
354 F. Supp. 1361 (1973). Clearly, defendant overlooked the strong 
presumption in favor of judicial review of administrative action. 
Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 91 S. Ct. 814 
(1971); Abbott Laboratories v. Gardner, 387 U.S. 136, 87 S. Ct. 1507 
(1967). Cf. Califano v. Sanders, 430 U.S. 99, 97 S. Ct. 980 (1977). 
The Supreme Court has left no doubt that ‘‘[iJndeed, judicial review 
of such administrative action is the rule, and nonreviewability an 
exception which must be demonstrated.” Barlow v. Collins, 397 U.S. 
159, 166, 90 S. Ct. 832, 838 (1970). See also Dunlop v. Bachowski, 421 
U.S. 560, 95 S. Ct. 1851 (1975); K. Davis, Administrative Law of the 
Seventies §§ 28.16-28.16-1 at pp. 638-41 (1976) and Saferstein, Non- 
reviewability: A Functional Analysis of “‘Committed to Agency Discre- 
tion,” 82 Harv. L. Rev. 367 (1968). 

Furthermore, since statutes are to be read pari materia, the de- 
fendant’s assertion, that the Secretary’s exercise of discretion was 
judicially unreviewable, ignored the mandate of section 706(2)(A) of 
the A.P.A., 5 U.S.C. § 706(2)(A), which provides: 

““$ 706. Scope of Review. 


To the extent necessary to decision and when presented, the 
reviewing court shall decide all relevant questions of law, in- 
terpret constitutional and statutory provisions, and determine 
the meaning or applicability of the terms of an agency action. 
The reviewing court shall— 

* * * * * * * 

(2) hold unlawful and set aside agency action, findings, and 
conclusions found to be— 

(A) arbitrary, capricious, an abuse of discretion, or other- 

wise not in accordance with law; * * *.”” (Emphasis added.) 

If all agency action dependent upon the exercise of delegated discre- 

tionary authority were immune from judicial review, section 706(2) (A) 
of the A.P.A. would be useless and meaningless. 

In the effort to give effect to both provisions of the A.P.A., an 
increasing number of federal courts have granted a limited scope of 
judicial review to assure that administrators act reasonably, and do 
not abuse the discretion delegated by the Congress. See, e.g., Krueger 
v. Morton, 539 F. 2d 235 (D.C. Cir. 1976); Ortego v. Weinberger, 516 
F. 2d 1005 (5th Cir. 1975); Reece v. United States, 455 F. 2d 240 
(9th Cir. 1972); Littell v. Morton, 445 F. 2d 1207 (4th Cir. 1971); 
Cappadora v. Celebrezze, 356 F. 2d 1 (2d Cir. 1966). These courts 
have determined that— 
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“the reviewing court * * * has the power to ensure that the 
[administrative decision] is not wholly dependent upon the per- 
sonal will of the administrator.” B. Schwartz, Administrative 
Law § 216 at p. 608 (1976). 


This court denied the defendant’s prior motion to dismiss and held 
that the Secretary’s discretionary authority to remit the foreign 
repair duties was judicially reviewable, and was bounded by the 
court’s power to prevent action which was arbitrary, capricious or 
an abuse of discretion. Suwannee Steamship Company v. United 
States, 70 Cust. Ct. 327, C.R.D. 73-3, 354 F. Supp. 1361 (1973). That 
decision, therefore, held that judicial review was available. The present 
motion for summary judgment presents the question of the scope of 
that review. 

Under section 706 of the A.P.A., which sets forth the scope of 
judicial review, the reviewing court is required to “hold unlawful and 
set aside agency action, findings, and conclusions found to be— * * * 
arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law.’ 5 U.S.C. § 706(2)(A). 

In cases of express delegation of discretionary authority, the courts 
have held the scope of judical review to be limited and narrow. Under 
this standard of review, it has been held that if the administrative 
decision is not contrary to law, and has a rational basis in fact, the 
courts will not substitute their discretion for that of the administrator. 
Bowman Transportation, Inc. v. Arkansas-Best Freight System, Inc., 
419 U.S. 281, 95 S. Ct. 438 (1974); Citizens to Preserve Overton Park 
v. Volpe, 401 U.S. 402, 91 S. Ct. 814 (1971). 

In situations in which the agency action is not based upon a formal 
record of the administrative proceedings, the reviewing court must 
be presented with an explanation of the reasons given by the ad- 
ministrator for his decision.? Bowman Transportation, Inc. v. Arkansas- 
Best Freight System, Inc., supra; Camp v. Pitts, 411 U.S. 138, 93 
S.CT. 1241 (1973); DeVito v. Shultz, 300 F. Supp. 381 (D.D.C. 1969). 
In cases where the administrator’s stated explanation is sufficient to 
enable the court to determine the reasonableness of his actions, only 
those reasons need be considered, and the court will not speculate 
on potentially reasonable alternative justifications which were not 
raised.’ Bowman Transportation, Inc. v. Arkansas-Best Freight System, 
Inc., supra; Camp v. Pitts, supra. 


2In cases where a formal administrative record of a public adjudicatory proceeding is available, the ad- 
ministrator’s decision must be supported by substantial evidence on the record viewed as a whole under 
section 706(2)(E) of the A.P.A., 5 U.S.C. § 706(2)(E). See Bowman Transportation, Inc. v. Arkansas-Best 
Freight System, Inc., supra; Citizens to Preserve Overton Park v. Volpe, supra. 

31f the administrative explanation is insufficient to judge the reasonableness of the agency action, the 
matter is remanded to the administrator for a fuller and more precise statement. See Camp v. Pitts, supra; 
DeVito v. Shultz, supra. 
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The Secretary of the Treasury’s explanation for his refusal to 
remit the repair duties to the plaintiff was contained in a letter from 
the deputy assistant regional commissioner of customs in Miami. 
This letter to the plaintiff, dated December 16, 1969, gave the follow- 
ing explanation for the action of the customs officials: 


“There is no authority for remission unless the repairs and 
stress of weather or casualty that led to the repairs take place 
during the same voyage. Since the Votusta encountered heavy 
weather on a voyage prior to the one in which the repairs were 
effected, your petition therefore is denied.” 


Bearing in mind the judicially determined scope of review, this 
explanation for the administrative action may be said to raise two 
main questions. 

The first is whether the Secretary of the Treasury’s interpretation 
of section 466 of the Tariff Act of 1930, 19 U.S.C. § 258(1), that 
remission was precluded unless the cause of the damage occurred 
during the same voyage as the repairs, was ‘‘not in accordance with 
law.” 

The second is whether the Secretary’s finding, that the cause of the 
damage necessitating the repairs occurred prior to the voyage when 
they were made, was reasonable, that is, neither ‘arbitrary, capricious, 
[nor] an abuse of discretion.” 

The first question is one of statutory interpretation and application. 
In administrative law, the courts have shown great deference to the 
interpretation given to a statute by the agency or official charged 
with its administration. See Griggs v. Duke Power Co., 401 U.S. 424, 
91 S. Ct. 849 (1971); Udall v. Tallman, 380 U.S. 1, 85 S. Ct. 792 
(1965); N.L.R.B. v. Hearst Publications, Inc., 322 U.S. 111, 64 S. Ct. 
851 (1944); and authorities cited in John V. Carr & Son, Ine. v. 
United States, 69 Cust. Ct. 78, C.D. 4377, 347 F. Supp. 1390 (1972). 
Nevertheless, the courts will not defer to an administrative interpreta- 
tion of a statute when it is inconsistent with the statutory language 
or the congressional purpose and intent. See Morton v. Ruiz, 415 
U.S. 199, 94 S. Ct. 1055 (1974) ; Espinoza v. Farah Mfg. Co., 414 US. 
86, 94 S.Ct. 334 (1973); Red Lion Broadcasting Co. v. F.C.C., 395 
U.S. 367, 89 S.Ct. 1794 (1969). See also materials on “Application of 
Statutory Terms to Facts and Interpretation of Statutory Terms” 
in Gellhorn and Byse, Administration Law 427 et seq. (6th ed. 1974). 

A careful reading of the statute, and an examination of the legis- 
lative history of section 466, 19 U.S.C. § 258(1), amply demonstrate 
that the Secretary’s interpretation is consistent with the legislative 
policy. Section 466 of the Tariff Act of 1922 contained a provision 
for remission of foreign repair duties identical with the one before 
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the court. When the Tariff Act of 1930 was being enacted, the House 
of Representatives passed an amended version of section 466 which 
would have substantially increased the number of situations in 
which remission was permissible. Under the House revision, the 
Secretary was authorized to remit duties upon evidence— 


“(1) That such equipment or parts thereof or repair parts or 
materials were purchased, or that such expenses of repairs were 
incurred, in a foreign country, in order to maintain such vessel 
in a seaworthy condition, or to repair damages suffered or to 
replace equipment damaged or worn out during the voyage, or 
to maintain such vessel in a sanitary and proper condition for 
the carriage of cargo or passengers; * * *.” H.R. 2667, § 466 
at p. 327 (passed House, May 28, 1929). 


The rationale for this revision of section 466 was stated succinctly 
in the Report of the House Committee on Ways and Means: 


“Your committee believes that the limitations of this section 
[section 466 of the Tariff Act of 1922] are too strict and result 
in an unnecessary burden on American shipping. 

The section as construed does not permit the remission for 
refunding of duties in the case of equipment purchased or re- 
pairs made in the ordinary course of the voyage to replace 
worn-out equipment or to repair minor damages or ordinary 
wear and tear.”’ H. Rep. No. 7, 71st Cong., 1st Sess. 171 (1929). 

Clearly, the House amendment would have greatly increased the 
situations in which duties were to be remitted. Under the amendment, 
only a general overhaul or reconditioning would have been excluded 
from the remission allowance. See id. 

The members of the Senate Finance Committee rejected this House 
amendment, and, in the bill reported to the full Senate, substituted 
the wording that presently appears in section 466. 

Both the hearings of the Senate Committee, and the committee’s 
final report on section 466, evidence the concern of the committee 
members that the House amendment would have provided insufficient 
protection for American shipyards, the class for whose benefit the 
section was originally formulated. See Senate Hearings on H.R. 2667, 
71st Cong., 1st Sess., Vol. XVII at 537-46 (1929) [hereinafter cited 
as Hearings]; S. Rep. No. 37, 71st Cong., 1st Sess. 72 (1929). 

In furthering this goal of protecting American shipyards, the 
Senate version of section 466 did two things. First, it limited remission 
to relatively serious repairs: those necessary “‘to secure the safety 
and seaworthiness of the vessel to enable her to reach her port of 
destination.’ And second, it strictly defined both the nature and the 
timing of the cause of the damage necessitating the repairs. This was 
accomplished by authorizing remission only for those repairs caused 
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‘“‘by stress of weather or other casualty,” provided that the stress of 
weather or other casualty occurred while the vessel was “in the 
regular course of her voyage.” 

The Secretary’s interpretation of section 466 effectuates these 
stututory objectives. The plaintiff’s assertion, that this interpretation 
of the authority to remit frustrates congressional intent by unfairly 
penalizing shipowners, was answered by several members of the Senate 
Committee. The Secretary’s interpretation was seen as giving maxi- 
mum protection to American shipyards, while at the same time costing 
American shipowners no more for foreign repairs than they would pay 
at home due to lower labor and equipment costs in foreign ports. See 
Hearings, supra at 539-40 (remarks of Senator Couzens); id. at 544 
(remarks of Senator Sackett). The committee report indicates that 
the Senate version of section 466 still provided ‘‘generous” treatment 
to American shipowners, because the repair duty merely eg 
the cost of foreign and domestic repairs. See 8S. Rep. No. 3 
Cong., Ist Sess. at 72 (1929). 

In light of the legislative history, which shows a congressional 
intent to formulate a narrow and strict remission provision to protect 
American shipyards, the court concludes that the Secretary’s inter- 
pretation of section 466, 19 U.S.C. § 258(1), is in furtherance of the 
legislative purpose, and therefore “in accordance with law.” 

The second question presented is whether the Secretary’s finding, 
that the cause of the damage necessitating the repairs occurred on a 
prior voyage, is a reasonable one which ought not to be judicially 
disturbed. This inquiry deals with a review of the exercise of admin- 
istrative discretion based upon an evaluation of all the salient facts, 
including administrative experience. The scope of judicial review of 
this expressly delegated administrative discretion is more restricted 
and circumscribed than in the performance of the judicial function 
in the interpretation and application of the statutory mandate. See 
Barlow v. Collins, 397 U.S. 159, 166 90 S.Ct. 832, 837, (1970); Texas 
Gas Transmission Corp. v. Shell Oil Co., 363 U.S. 263, 268-70, 80 S.Ct. 
1122, 1126-27 (1960). See also Gray v. Powell, 314 U.S. 402, 411, 62 
S. Ct. 326, 332 (1941). 

Indeed, respected judicial authority teaches that the administrator’s 
decision must stand unless the reviewing court finds that it was— 


ualized 
O; Vist 


“made without a rational explanation, inexplicably departed 
from established policies, or rested on an impermissible basis 
such as an invidious discrimination against a particular race or 
group, or in Judge Learned Hand’s words, on other ‘considera- 
tions that Congress could not have intended to make relevant.’ ”’ 
Wong Wing Hang v. Immigration and Naturalization Service, 
360 F. 2d 715, 719 (2d Cir. 1966). 
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No such finding can be made in this case. On the contrary, at least 
two specific reasons have been stated to sustain the Secretary’s 
determination. 

First, the Secretary determined that the ultimate cause for the 
salting of the vessel’s boilers was the taking on of salt water for ballast 
during the prior voyage from Morocco to Norfolk. This was coupled 
with the failure of the vessel’s chief engineer to flush the salt water 
from the tanks in Norfolk, as instructed. In its complaint, and by its 
failure to file an opposing statement, the plaintiff has admitted these 
facts or events. In concluding that the taking on of salt water, and 
the subsequent failure to flush it out before adding fresh water, ul- 
timately caused the damage, the Secretory acted well within his 
discretionary authority under section 466, 19 U.S.C. § 258(1). Since 
plaintiff has offered no other cause or explanation, one cannot quarrel 
with the reasonableness of the Secretary’s finding. Hence, since both 
of these events occurred prior to the voyage from Norfolk to South 
Africa, when the repairs were made, the Secretary acted reasonably 
in refusing to remit the repair duties. 

Second, the Secretary had a reasonable basis for concluding that, 
within the meaning of section 466, 19 U.S.C. § 258(1), no “casualty,” 
occurred on the vessel’s voyage from Norfolk to South Africa. In 
Dollar Steamship Lines, Inc. v. United States, 5 Cust. Ct. 23, 28-29, 
C.D. 362 (1940), this court indicated that— 


“the word ‘casualty’ is to be considered together with the phrase 
‘stress of weather.’ The phrase ‘or other casualty’ is supplemental 
to and qualifies the phrase ‘stress of weather’ broadening the 
term to include other similar casualties. * * * A casualty 
similar to ‘stress of weather’ would include such as is violentl 
exerted ; that which comes with unexpected force or violence, suc 
as that of a fire, or a collision, or an explosion. 

We are of the opinion that a casualty similar to ‘stress of 
weather’ should be of necessity a happening that comes with the 
violence of the turbulent forces of nature.” 


In International Navigation Co., Inc. v. United States, 38 Cust. Ct. 
5, 11, C.D. 1836, 148 F. Supp. 448 (1957), after reaffirming the analysis 
of the term “casualty” in the Dollar Steamship case, this court ex- 
plained further: 


“Tt is evident that under the provision as enacted it was not in- 
tended that duties should be remitted in all cases where repairs 
were made because of damages suffered or equipment damaged 
or worn out during the course of a voyage, even though such 
repairs were necessary to maintain the vessel in a seaworthy 
condition. It was only where the damage occurred by reason of 
some serious or extraordinary event, described as ‘stress of 
weather or other casualty,’ that remission was permitted.” 
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The evidence presented to the Secretary failed to establish that 
the salting of the vessel’s boilers occurred ‘‘with the violence of the 
turbulent forces of nature,” or from any analogous circumstance. 
Rather, it is plain that the damage was directly attributable to the 
negligence of the vessel’s chief engineer in failing to flush the fresh 
water tanks in Norfolk. It was reasonable for the Secretary to con- 
clude that this negligence did not justify remission under the statute. 

In view of the foregoing, it is the determination of this court that 
the Secretary of the Treasury acted reasonably, and did not abuse 
his discretion by refusing to remit the duties paid on the foreign re- 
pairs to the S.S. Volusia. Since the administrative action under re- 
view was not shown to be “arbitrary, capricious, an abuse of discre- 
tion, or otherwise not in accordance with law,” the defendant’s 
motion for summary judgment is granted. 

Judgment will be entered accordingly. 


(C.D. 4709) 
Sretita D’ORO Biscuit Co., Inc. v. Untrep States 
Bakery oven 


INDUSTRIAL Ovens (ITEM 661.30, TSUS)—Baxery Oven 


Bakery oven was properly classified by the customs officials 
under the provision in item 661.30, TSUS, for industrial ovens, 
non-electric, and parts thereof, rather than under the provision 
in item 666.25, TSUS, for industrial machinery for preparing and 
manufacturing food or drink and parts thereof, claimed by 
plaintiff. 


SamE—BrvssEts NOMENCLATURE 


Bakery ovens are encompassed within the provision in item 
661.30, TSUS, for industrial ovens, non-electric. Explanatory 
Notes to the Brussels Nomenclature (1955), Vol. III, Heading 
84.14 (p. 791). In view of the identical phraseology in both Brus- 
sels heading 84.14 and TSUS item 661.30, the Explanatory Notes 
are a significant source of legislative history and of interpretation 
respecting item 661.30. Mattel, Inc. v. United States, 65 Cust. Ct. 
616, 625-26, C.D. 4147 (1970). 


CLASSIFICATION FOR INDUSTRIAL MACHINERY FOR PREPARING AND 
MANUFACTURING Foop DETERMINED By CHIEF Ust—GENERAL 
INTERPRETATIVE RULE 10(e) 


The tariff classification in item 666.25, TSUS, covering in- 
dustrial machinery for preparing and manufacturing food or drink 
and parts thereof is controlled by use (other than actual use), 
and therefore is to be determined in accordance with the chief 
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use in the United States of the class or kind of merchandise to 
which the imported article belongs at, or immediately prior to, 
the date of importation. General Interpretative Rule 10(e). 


GENERAL INTERPRETATIVE Rute 10(c)—HeEApNoTE 1, Part 4A 
SCHEDULE 6 


Since a bakery oven falls within the purview of both items 
661.30 and 666.25, General Interpretative Rule 10(c) and head- 
note 1, part 4A, schedule 6 are applicable, and negate classification 
of the oven under item 666.25. 


RELATIVE SpPeEciriciry—ITEM 661.30 vs. Irem 666.25 


As between item 661.30, TSUS, and item 666.25, TSUS, the 
provision which more specifically describes the oven herein is 
“the item having requirements which are ‘more difficult to satisfy’.” 
F. L. Smidth & Company v. United States, 56 CCPA 77, 85, C.A.D. 
958. 409 F. 2d 1369 (1969), cited. The provision in item 661.30, 
for industrial ovens, non-electric, is more restrictive and difficult 
to satisfy than the provision in item 666.25 for industrial machinery 
for preparing and manufacturing food or drink, which describes 
virtually every conceivable piece of machinery used industrially 
for preparing and manufacturing food or drink, including bakery 
ovens. Accordingly, item 661.30 more specifically describes the 
imported oven. 

HeEapnore 1, Part 4A, ScHEDULE 6 


Item 661.30, TSUS, under which the oven was classified, appears 
in part 4A, schedule 6, while item 666.25, TSUS, claimed applicable 
by plaintiff, is found in part 4C, schedule 6. As between the two 
competing provisions, Congress has clearly manifested its intent 
in headnote 1, part 4A, schedule 6 that industrial ovens (i.e., 
bakery ovens) be classified in subpart A. 


EntrirETIES DoctrrinE—BREADSTICK Propuction LINE 


Fundamentally, if a complete breadstick production line were 
classifiable as an entirety, the oven component. alone could not be 
subject to separate classification. Trans-World Shipping Service, 
ines et al. v. United States, 58 Cust. Ct. 120, 124, C.D. 2900 (1967), 
cited. 


SAME 


The testimony of plaintiff’s witnesses establishes that a complete 
breadstick production line includes a wrapping or packaging ma- 
chine, which was not included in the entry covering the oven. 
Since the entry did not include a complete breadstick production 
line, the invoiced equipment (which included the oven) could not 
properly be classified as an entirety under item 666.25, TSUS, 
Cf. United States v. Baldt Anchor, 59 CCPA 122, C.D. 1051, 459 
F, 2d 1403 (1972). 
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{Judgment for defendant.] 
(Decided July 22, 1977) 


Goldrich & Gross (Robert A. Calinoff of counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (Steven P. Florsheim 
trial attorney), for the defendant. 


Newman, Judge: Plaintiff imported an oven and various other 
pieces of bakery equipment from Italy, which were entered at the 
port of New York in August 1973. With the exception of the oven, 
the equipment covered by the entry was assessed with duty upon 
liquidation at the rate of 5.5 per centum ad valorem pursuant to the 
provision in item 666.25, TSUS, as modified by T.D. 68-9, for “Other” 
industrial machinery for preparing and manufacturing food or drink 
and parts thereof. The oven, however, was separately appraised at 
a value of $80,000.00, net packed, and was assessed with duty at the 
rate of 9.5 per centum ad valorem under the provision in item 661.30, 
TSUS, as modified by T.D. 68-9, for non-electric industrial ovens 
and parts thereof. 

Plaintiff does not dispute the appraisement of the oven, but claims 
that the oven should have been classified under item 666.25, as was 
the other merchandise covered by the entry, concerning which there 
is no controversy. 

I have concluded that the oven in question was properly classified 
by the customs officials under item 661.30, TSUS, as modified. 


Tue ReEcorD 


The evidence of record consists of the oral testimony of two wit- 
nesses (Thomas Forte, plaintiff’s purchasing director; and George 
Monaco, plaintiff’s plant director) and three exhibits, introduced by 
plaintiff. Additionally the invoices attached to the official court 
papers were submitted by plaintiff and received in evidence without 
specific marking. 

Plaintiff is engaged in the manufacture of various bakery goods 
such as cookies, Italian style breadsticks and crackers. The oven was 
imported with a number of other components of a so-called “‘breadstick 
production line”. Subsequent to importation, the oven was used by 
plaintiff in the manufacture of bakery products, although it appears 
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from Mr. Forte’s testimony that similar ovens were used by others in 
the manufacture of asphalt tiles (R. 28). 

Forte stated that a breadstick production line “‘is a continuous line, 
as it were, from manufacture or mixing of the dough to the finished 
product going through a wrapping machine” (R. 8). Continuing, 
Mr. Forte described the operation of a breadstick production line as 
follows (R. 17-18): 


* * * We start with a mixing operation, which is the mixing 
of the dough. From this step, we go to a forming piece of equip- 
ment which forms, takes a bunch or wad of dough and shapes it 
into pencil-like sticks. After this form or shape, as it were, it will 
go through what we call a proofing box or proofing piece of 
equipment for proofing purposes. It will come out of the proofer 
and travel along a conveyor into the oven, where it is baked. 
From the oven, it is taken via another conveyor, and it is then 
dried, as it were and, from this conveyor, it is taken to a wrapping 
machine. 


Plaintiff’s other witness, Mr. Monaco, gave a similar description 
of the operation of a breadstick production line, starting with mixing 
equipment and terminating with packaging equipment (R. 32, 34-35, 
44-45). 

The record further shows that: 

Bakery lines at plaintiff’s plant have certain “common elements,” 
such as mixing equipment, a system of conveyors, an oven and a 
packaging or wrapping machine (R. 7-8). All bakery lines follow the 
same general procedure, although producing different products. Some 
of plaintiff’s equipment was purchased as ‘“‘lines,’”’ while other equip- 
ment was purchased as individual pieces. Prior to the present impor- 
tation, plaintiff manufactured breadsticks on a “ine” created by 
assembling individual pieces of equipment, that plaintiff either built 
or purchased in the United States. Plaintiff’s former breadstick line 
followed a sequence of mixing, proofing, cutting to size, baking in an 
oven, drying or cooling, and packaging (R. 8-9, 22-23). The present 
importation did not cover a complete breadstick line, since no pack- 
aging or wrapping machinery was included in the shipment (R. 42-43). 
Admittedly, in order to produce breadsticks, plaintiff required a com- 
plete line, which includes ‘‘packing facilities” (R. 44-45). 


OPINION 


Plaintiff maintains in its brief: “The TSUS Item 666.25 classifica- 
tion for ‘Industrial machinery for preparing and manufacturing food 
or drink and parts thereof’ is a classification controlled by actual use 
under General Interpretative Rule 10(e)”. Further, plaintiff contends 
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that “The classification of the oven portion of the integrated bread- 
stick line should be controlled by its chief use, that of food processing 
machinery, i.e. that machinery which changes the character of the 
food or advances it towards the condition in which it is used’’. Finally, 
plaintiff argues: ‘‘Assuming arguendo that the oven is not food proc- 
essing machinery, the Bureau acted in an arbitrary and capricious 
manner by segregating only the oven portion for reclassification’. 

Defendant insists that classification of the oven under item 661.30 
is “mandated by the language of the specific tariff provisions, an 
applicable headnote, and the codified rule of relative specificity”. 

There is no dispute in this case that the subject merchandise, an 
oven, is a non-electric industrial oven. Plainly, then, this oven is 
described in item 661.30, TSUS. Additionally, as defendant pointed 
out, heading 84.14 of the Brussels Nonmenclature (which is identical 
to item 661.30, TSUS, in order, language and phraseology) encom- 
passes “Bakery ovens, including biscuit ovens’. See Explanatory 
Notes to the Brussels Nomenclature (1955), Vol. III, Heading 84.14 
(p. 791). In view of the identical phraseology in both Brussels heading 
84.14 and TSUS item 661.30, the Explanatory Notes are a significant 
source of legislative history and of interpretation respecting item 
661.30. Mattel Inc. v. United States, 65 Cust. Ct. 616, 625-26, C.D. 
4147 (1970). 

The Tariff classification claimed applicable by plaintiff, item 
666.25 is controlled by use (other than actual use), and consequently 
is to be determined in accordance with the chief use in the United 
States of the class or kind of merchandise to which the imported 
article belongs at, or immediately prior to, the date of importation. 
General Interpretative Rule 10(e). While the record merely estab- 
lishes plaintiff’s actual use of the oven subsequent to importation, 
and not the chief use in accordance with Rule 10(e),' defendant has 
nevertheless conceded in its breif that the oven is described in item 
666.25, TSUS, as well as in item 661.30, TSUS. Thus, an issue of 
relative specificity of the two competing provisions is posed by virtue 
of General Interpretative Rule 10(c), which reads, so far as pertinent: 


(c) an imported article which is described in two or more pro- 
visions of the schedules is classifiable in the provision which most 
specifically described it; * * * 


1 Mr. Forte admitted under cross-examination that while plaintiff’s use of the oven was limited to bakery 
products, ‘‘some of the ovens we buy, either of domestic origin or imported, such as this one which is part 
of our line, they will use these similar ovens to make tiles, asphalt tiles * * *’’ (R. 28). Mr. Monaco was 
unable to state whether or not the oven in question was used for purposes other than manufacturing bakery 
products (R. 41). 
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In F. L. Smidth & Company v. United States, 56 CCPA 77, 85, 
C.A.D. 958, 409 F. 2d 1369 (1969), the Court of Customs and Patent 
Appeals construed the above-quoted statutory rule of relative specifi- 
city as follows: 


This [interpretative rule] appears to us to mean this: if an arti- 
cle is determined to be clearly described in two or more items, 
selection of the controlling item by relative specificity is manda- 
tory and takes precedence over other judge-evolved methods of 
resolving ambiguity, including resort to extrinsic aids such as 
legislative history. 

As between item 661.30 and item 666.25, the provision which more 
specifically describes the oven herein is “the item having requirements 
which are ‘more difficult to satisfy’.”” Smidth, supra, 56 CCPA at 85. 
The provision in item 661.30 for non-electric industrial ovens is 
plainly more restrictive and “difficult to satisfy” than item 666.25, 
which describes virtually every conceivable piece of machinery used 
industrially for preparing and manufacturing food or drink, includ- 
ing of course bakery ovens. Consequently, the imported oven is more 
specifically described by item 661.30. 

A further reason why the oven is properly classifiable under item 
661.30 rather than item 666.25 may be gleamed from headnote 1, 
part 4A, schedule 6, which reads: 


1. A machine or appliance which is described in this subpart 
and also is described elsewhere in this part is classifiable in this 
subpart. 


Item 661.30, TSUS, under which the oven was classified, appears 
in subpart A of part 4, schedule 6, while item 666.25, TSUS, claimed 
applicable by plaintiff, is found in subpart C of part 4, schedule 6. 
Hence, as between the two competing provisions, Congress has 
clearly manifested its intent in headnote 1, supra, that industrial 
ovens (i.e., bakery ovens) be classified in subpart A. 

In its brief, plaintiff did not address itself to the significant questions 
raised concerning either General Interpretative Rule 10(c) or head- 
note 1, part 4A, schedule 6. Rather, plaintiff merely insists that it 
met its burden of proof under General Interpretative Rule 10(e) by 
showing that the oven was actually used as food processing machinery 
for 3% years after it was imported. Clearly, this evidence of actual 
use, albeit unrefuted, does not fulfill plaintiff’s burden of proof. In- 
asmuch as plaintiff failed to show that the imported oven is not de- 
scribed in item 661.30, the provisions of Rule 10(c) and headnote 1, 
supra, effectively negate the applicability of item 666.25, notwith- 
standing defendant’s concession that the oven is also described in 
that provision. 


~ 
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Finally, when counsel for plaintiff was questioned by the Court at 
the trial as to whether plaintiff was claiming that a complete bread- 
stick production line (including the oven) was dutiable as an entirety, 
counsel responded in the affirmative (R. 49). Nevertheless, plaintiff 
did not urge the entireties doctrine in its post-trial brief. 

Fundamentally, if a complete breadstick production line were classi- 
fiable as an entirety, the oven component alone could not be subject 
to separate classification. See Zrans-World Shipping Service, Ince., 
et al. v. United States, 58 Cust. Ct. 120, 124, C.D. 2900 (1967). But 
in the present case we need not consider whether or not a complete 
breadstick line constitutes an entirety, since the testimony of plaintiff’s 
witnesses obviously establishes that the shipment did not comprise a 
complete breadstick production line. 

Both of plaintiff’s witnesses repeatedly testified that a complete 
breadstick production line includes a packaging or wrapping machine 
(R. 8, 9, 18, 23, 32, 35, 45). And although Mr. Forte mentioned a 
wrapping machine as one of the pieces of equipment included in the 
entry (R. 18), Mr. Monaco, upon carefully examining the commercial 
invoice listing the imported equipment, reluctantly admitted on cross- 
examination that no wrapping or packaging equipment was included 
in the entry (R. 42-43). Therefore, since the entry did not include 
all the components of a complete breadstick production line, as 
described by plaintiff’s witnesses, the invoiced equipment (which 
included the oven) could not properly be classified as an entirety 
under item 666.25. Cf. United States v. Baldt Anchor, 59 CCPA 122, 
C.A.D. 1051, 459 F. 2d 1403 (1972) (where entirety would have 
comprised six machines imported together in one shipment, five 
machines in shipment held not to constitute an entirety). 

Under all the facts and circumstances, I conclude that the oven 
was properly classified by the customs officials as a separate item of 
merchandise under item 661.30, TSUS, as modified,? and therefore 
plaintiff’s action is dismissed. Judgment will be entered accordingly. 


As noted supra, plaintiff does not challenge the separate appraisement of the oven. 
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Appeal to United States Court of Customs 
and Patent Appeals 


AppEAL 77-23.—Kurt Orban Co., Inc. v. United States.—Srnrn 
Bars, R®APPRAISEMENT OF—ExporT VALUE—SEPARABILITY 
or APPRAISEMENT. Appeal from C.D. 4697. 


In this case certain steel bars were appraised on the basis of export 
value as defined in section 402(b) of the Tariff Act of 1930, as amended 
by the Customs Simplification Act of 1956 (19 U.S.C. 1401(b)). 
The appraisements were made on a per se or unitary basis arrived 
at by adopting the total c. & f. Detroit price with an allowance for 
the invoiced cost of ocean freight and the invoiced “estimated dis- 
charging cost from vessel to pier in Detroit.’ Plaintiff (appellant) 
contended that although the appraisements were returned as in- 
divisible units, they are nevertheless constructively separable in 
that they can be broken down into alleged f.a.s. [free along side 
(vessel)] prices, plus certain specified costs listed on the special 
customs invoices. The f.a.s. prices, plus listed costs, total the c. & f. 
contract prices. The special customs invoices set forth (1) loading 
charges in Japan from barge onto vessel; (2) survey and tally fees; 
and (3) insurance and agency fees, in addition to the ocean freight 
and discharging costs. Plaintiff contended that these ‘loading charges”’ 
are all nondutiable and should also have been deducted from the 
appraiser’s return of value. The Customs Court held that plaintiff 
had not borne its burden of proof in rebutting the presumptively 
valid appraisements. Accordingly, the appraised values were affirmed, 
and the appeals for reappraisement were dismissed. 

It is claimed that the Customs Court erred in holding cost of moving 
cargo from dock to ship (“loading charges’’) as part of export value; 
in failing to deduct loading charges from valuation for duty; in failing 
to hold that loading charges accrue upon or after export of merchan- 
dise; in failing to hold Customs Service ruling dated March 2, 1970 
as applicable, decisive and dispositive of this case; in failing to hold 
the appraisement separable. 
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